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OVERVIEW OF THE ASSOCIATION OF ENVIRONMENTAL PROFESSIONALS

AEP is a non-profit organization of professionals working to improve their skills as environmental
and resource managers. Since its formation in 1974, AEP has grown to over 1,700 members:
planners, environmental scientists, biologists, lawyers, noise specialists, transportation planners,
paralegals, archeologists, geologists, engineers, visual analysts, and other professionals in
numerous disciplines. There are nine regional AEP chapters covering the following regions:

e Central

e Channel Counties

e Inland Empire

e Los Angeles County

e Monterey Bay-Silicon Valley
e Orange County

e San Diego

e San Francisco Bay

e Superior California

AEP is dedicated to the enhancement, maintenance, and protection of the natural and human
environment, as well as the continued improvement of the environmental profession and its
members.

AEP’s Mission is to:
e Enhance, maintain, and protect the quality of the natural and human environment.

e Encourage and carry out research and education, including regular meetings for the benefit of
AEP members, the public and concerned professionals in all fields related to environmental
planning and analysis.

e Improve public awareness and involvement in the environmental planning, analysis and review
process.

e Improve communication and advance the state of the art among people who deal with the
environmental planning, analysis and evaluation.

NAEP Affiliation

California AEP is affiliated with the National Association of Environmental Professionals and
serves as the California Chapter for NAEP. California AEP members are not obligated to join
NAEP but may do so to receive the additional benefits of NAEP. California AEP’s affiliation with
NAEP provides additional benefits to members of both organizations by fostering networking and
educational opportunities between the two organizations. For additional information about NAEP,
please visit www.naep.org.

AEP Membership Categories
Full (Individual) Membership

A full (individual) membership includes all of the many services, benefits, and discounts of
membership. Depending on your location, you will become a member of the local chapter nearest
you and will start to receive the newsletter for that Chapter, which will list AEP activities in your
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area. The AEP State Board also provides outlying area support through the Directors at Large, to
keep members in touch with items of interest and to facilitate establishment of new Chapters.

Agency/Corporate Membership

Agency or Corporate Members are provided two or one “floating” membership, respectively.
Corporate Members also receive special recognition at the annual State Conference, a 10 percent
discount on advertising, and a highlighted listing in AEP’s statewide magazine the Environmental
Monitor. Each Chapter may provide additional recognition for Corporate Members. The floating
memberships entitle individuals to attend local chapter activities, regional workshops and the State
Conference at the discounted member rate. NOTE: The agency or company takes responsibility to
notify the appropriate AEP officer regarding which employee will attend a given AEP activity on
behalf of the company.

Emeritus Membership

Emeritus Members are provided full membership benefits at a reduced rate if they have just retired
and have been full AEP members for the past five years.

Young Professionals Membership

Students who have graduated from college within the past two years with a degree in and/or
beginning a career in the environmental field can have the benefits of full membership at this
reduced rate. To qualify, a person must have been a registered student member with AEP the year
before graduation and must supply proof of graduation upon request. This reduced membership rate
can be claimed for up to two years past graduation.

Student Membership

The student membership includes all of the individual membership services and eligibility for the
annual AEP Student Awards Program. Student members must be currently enrolled in 12 units or
more at an accredited school. The State Conference Committee typically offers students reduced
registration rates to the State Conference. In addition, AEP is an excellent resource for internship
opportunities and networking with environmental professionals while seeking employment
opportunities. Contact the local chapter for more information on student benefits and activities.

AEP Membership Benefits and Services

Web Site

AEP’s Web site is a great resource for members, providing information about upcoming events,
pending legislation and membership information. AEP’s Web site address is www.califaep.org.

Environmental Monitor

The Environmental Monitor is a quarterly statewide magazine with information on top leaders in
the profession, articles of interest, job opportunities, and summaries of state and local chapter
activities. The magazine is recognized throughout the environmental planning profession as an
important source of information.

Environmental Assessor

The Environmental Assessor is a pull-out of environmental legislative activities for your personal
library. The Environmental Assessor includes information describing the latest environmental
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legislation working through the State Senate and Assembly, the status of such legislation, and the
position of AEP on such legislation. It also provides an update from AEP’s State Legislative
Committee and its interaction with and recommendations to the State Legislature.

Local Chapter Activities

Local chapters are governed by the local members with guidance and assistance, as needed, from
the State Board. The local chapters offer a wide range of services and activities, typically consisting
of a regular newsletter, membership meetings featuring top environmental professionals discussing
current environmental topics, and a chance to network with local environmental professionals from
diverse backgrounds and environmental fields. Some chapters engage in educational activities
based upon topical environmental issues and trends.

Environmental Services Bulletin

The Environmental Services Bulletin announces statewide job opportunities. This service also
allows for private consultants to bid on new project contracts.

Annual State Conference

California AEP holds an annual Conference at various locations throughout the state, providing
members with an opportunity to hear leading speakers in the environmental field, improve their
skills, network with people from around the state, and discuss major environmental issues with
experts in the field.

Professional Practice Insurance Discounts

AEP members can receive a discount on general liability and professional liability insurance
through AEP’s partnership with Hilb Rogal & Hobbs PPIB.

Biannual CEQA Workshops

Annual CEQA workshops provide updates of existing and recently adopted CEQA laws and
current court actions. AEP members receive a discount when attending the annual CEQA
workshops at locations throughout the state. The format of the workshops has proven successful,
providing both basic and advanced information.

Membership Certificate
A membership certificate, suitable for framing, is sent to each new AEP member.

Annual CEQA Handbook

AEP annually publishes a CEQA Handbook, including the up to date text of the Statute and
Guidelines, an update of CEQA Legislation and Court Cases, and a comprehensive index. Members
receive a free copy of the CEQA Handbook. Additional copies in hardcopy and electronic (thumb
drive) format are available.

Legislative Activities

AEP has an active Legislative Committee which closely tracks and responds to proposed CEQA
legislation in order to influence the pending legislation in a positive and meaningful manner.
Current summaries and analysis of the bills are published regularly in the Environmental Assessor
and on AEP’s Web site.
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Regional Area Support

Regional area support ensures representation no matter where you live. Directors-at-Large and
state-sponsored events provide service to all areas within California.

Professional Award Program

The Professional Award Program provides an excellent opportunity for professional recognition of
outstanding achievements and document preparation. AEP offers an awards program, the results of
which are presented at the State Conference.

Association of Environmental Professionals Continuing Education Credit

Members who attend AEP workshops and other events earn special credit. CEQA Workshop
participants are able to count attendance toward continuing education credit requirements under
AICP and MCLE.

Member Services
To contact the AEP Membership Hotline, call (760) 340-4499.

Special Committees

The AEP Board appoints special committees to address issues of concern to its membership.
Committees include the Legislative Committee, the Emerging Issues Committee, and the Climate
Change Committee.

Professional Discounts

AEP is continuously negotiating professional discounts for AEP members to attend U.C. Extension
courses and to obtain professional guidebooks of interest to members. The discounts vary
depending on the event and/or the publisher.
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Membership application forms are also available from your local AEP Chapter
or at www.califaep.org.

NEW/RENEWAL MEMBERSHIP APPLICATION 1'

Please mall this portion along with your check made payable to AEP: /o Lynne C. Bynder, CMP, Meetings Xceptional, 40747 Baranda Court, Palm Desert, CA 92260
AEP can not invoice for new memberships, Questions: 760.340.4409, fax; 760.674.2479.

www.CalifAEP.org Online application available at hty:fwwrw califaep org/index. phpPoption=com_osemschyiew=register
First Last Certification Firm/Agency E
Address. E
City State Zip Email I
Daytime Phone No. Ext. Fax

[JCheck to be OMITTED from the AEP Web Site Directory.  Employment type: [ Non-Profit [JPrivate [ Public [JOther
[OPlease send me a National Association of Environmental Professionals (NAEP) membership application.

O PAY BY CREDIT CARD (PLEASE FILL QUT BELCW)

Card Holder Name Signature
Billing Addres: City State. Zip
1
1
Cardtype [JVisa [dMastercard [JDiscover Card No. CVC# Exp. Date :
AREAS OF INTEREST (SELECT 3)
[ 1. CEQA/NEPA Compliance [ 6. Noise [11. Cultural Resources [ 15. Geographic Information Systems
O 2. Environmental Impact Analysis [ 7. Transportation O12. Growth Management/ [ 16. Environmental Justice
[ 3. Resource Management O 8. Hydrology/Water Raglona! Planning [0 17. Environmental Engineering

O 4. Solid/Hazardous Waste [ 9. Endangered Species/Biclogy [13. Environmental Law/Palicy
[ 5. Air Quality [110. Geology/Seismic [J14. Land Use/Site Planning

CHAPTER REG S AND MEMBERSHIP

AEP CODE OF ETHICS

i
1 will conduct myesif andl my work in & menner thet wil uphold the valuss, intearity, New Application.
and reapect of the profession. Renewal Membership.

Change of Address, Etc.

[018. Other

L

1 will uphold the stated intent as well as the lstter of environmental policies, laws,

and rsgulations which are adopted by governmental bodies or agencies. Mambaiahib Ca

Full AEP Member

-

1wl nat engage in, encourage, or condone dishonssty, fraud, decet,
1, Of misrep in the solicitation, preparation, or use of work
prepared by ma or under my direction.

AEP Sponsor Member $250.00
4. | will fully digclose to my employers and my prospective clients any economic or Govemment/Corporate Sponsors are provided one Full Membership
ethical interests which could reasonably b interpreted as a conflict of interest by which can “float” within the sponsor company.

tham or by other affacted parties with ragard to my profassional work.

Young Professionals Member

5. 1 will ensure a good faith effort at full disclosurs, technical accuracy, sound Must have graduated in 2011 or 2012,

methodology, clarity, and objectivity in the collection, analysis, interpratation, and

presentation of environmental information by me or undar my diraction. Erritus: Risrriler $70.00 O
6. | will achisve and maintain the highest level of professional competency, for myssif Must have been a full member within the last 5 years.

and require the same for those | supervise,

AEP Full Time Student Member

Signahre acknowlacqes Iul Lndersianding & scospiance of e AEP Goca of ERios & Prolessicnd Gondll Guicelngs. full category descriptions on line at CalifAEP.org

check one chapter only
OFFICEUSE OHLY  Co. P. Date Amound — Checkf— [ 1. Channel Counties [ 6. Orange County
[ 2. Inland Empire [J7. San Diego

Contributions or gifts to AEP are not tax deductible as charitable contributions for income tax [ 3. Los Angeles [ 8. San Francisco Bay Area

purposes. However, they may be tax deductible as ordinary and necessary business expanses :

subject to restrictions imposed as a result of association lobbying activities. AEP sstimates that the 4. Monterey Bay 09 Central

of your duss lobbying is 5% [ 5. Superior California 1

o —— —— ]
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SUMMARY OF KeY 2022 CEQA CoURT CASES

By Terry Rivasplata of ICF

Following are summaries of the published California court decisions from 2022. These are
provided for information only and are not a substitute for legal advice. For more detail and
interpretation, please consult your legal counsel.

G.l. Industries v. City of Thousand Oaks (Oct. 26, 2022) _ Cal.App.5h

G.I. Industries, doing business as Waste Management, sued the City over the City’s approval of a
franchise agreement for garbage disposal services with a rival company. The City did not provide
72-hour notice prior to its hearing that it intended to file a categorical exemption to satisfy CEQA’s
requirements for environmental review.

The City argued that the CEQA action was part of the noticed consideration of the franchise
agreement. The Court of Appeal disagreed:

The CEQA exemption involved a separate action or determination by the City and
concerned discrete significant issues of CEQA compliance. Here the trial court agreed
that the CEQA exemption was a separate item of business. It follows that the City
violated the Brown Act by adopting the exemption without having listed it as an item on
its agenda for at least 72 hours.

The Court further explained that it did not matter that the City had delegated to staff the initial
determination that an exemption applied:

More importantly, the lead agency has the duty to determine whether a project qualifies
for a CEQA exemption. (Guidelines, § 15061(a).) Here the City council, as the only
agency involved in approving the contract, is the lead agency. The City can delegate its
duty to its staff to determine whether a CEQA exemption applies. (Guidelines,
§§ 15025(a)(1), 15356.) But the delegation only goes so far. The legislative body of the
local agency retains the inherent power to overrule its staff’s determination. Thus, the
local agency makes the ultimate decision whether a CEQA exemption applies.

The City cannot avoid the Brown Act simply by delegating its duty to its staff. Where a
local agency at a regular meeting approves a project that is subject to a staff’s
determination of a CEQA exemption, it must give notice of the CEQA exemption on its
agenda. The addition of words to the agenda indicating the local agency is considering a
project subject to staff determination of CEQA exemption will not unduly tax a local
agency’s resources.

County of Butte v. Department of Water Resources (Aug. 25, 2022) 13 Cal.5t
612

This California Supreme Court decision focuses on the California Department of Water Resources’
(DWR) preparation of an environmental impact report (EIR) for its application to the Federal
Energy Regulatory Commission (FERC) to renew its license for the Oroville reservoir and related
facilities. In a split decision, the Supreme Court held that a lead agency subject to FERC regulation
can prepare an EIR to provide decision-makers information about the potential impacts of the
license renewal and mitigation measures to reduce those impacts. In this situation, the federal
supremacy clause does not preempt DWR’s ability to prepare an EIR. However, to the extent that
EIR mitigation measures may conflict with FERC requirements FERC’s requirements would
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preempt those measures. The Court noted that there are mechanisms for DWR to conform its
mitigations to FERC requirements, so this preemption should not result in a lack of mitigation.

Through its decision the Court preserved the County’s challenge to the contents of the EIR. In this
vein, the Court did not make any specific decisions regarding the adequacy of that EIR and its
mitigation measures. It remanded the case to the Court of Appeal to consider the County’s claims
regarding the EIR’s adequacy.

County of Mono v. City of Los Angeles (July 27, 2022) 81 Cal.App.5th 657

The County sued the City over its reduction in irrigation water deliveries to lands covered in the
City’s 2018 lease agreements with agricultural operators. These leases were established in 2010
based on a categorical exemption and included provisions allowing the City to reduce water
deliveries at its sole discretion when water supplies were low. At the same time, the City was
working on a Proposed Dry Lease program for which it intended to prepare a CEQA document.
Under the Proposed Dry Lease the City would no longer deliver irrigation water except when
“operational needs” allow excess water to be spread on leased properties.

The County argued for requiring the City to prepare a CEQA document for the 2018 water
reductions under the 2010 Leases. The County implied that the City’s hidden agenda was to
eliminate practically all water deliveries to agriculture. The City countered that the water reductions
in 2018 under the 2010 Lease provisions were a different project from the Proposed Dry Lease
program (for which a CEQA document was being prepared) and that any CEQA challenge under
the existing leasing water delivery scheme should have taken place before 2018.

The Court of Appeal, reversing the trial court, held that the 2018 water allocation was part of the
2010 Leases and that the Proposed Dry Lease program was a separate project. The Court concluded
that the provisions of the 2010 Leases authorized cuts in irrigation water deliveries that occurred
during several years between 2010 and 2018, and that the sizes of the reductions were not directly
proportional to the amount of precipitation that fell in the supplying watershed. The Court noted:

.. [w]e have concluded that the 2018 water allocation was within Los Angeles’ authority
under the 2010 Leases and consistent with its water allocation practice both before and
after 2018; as a result, Mono County cannot sustain its burden of establishing that Los
Angeles prejudicially abused its discretion in determining that the 2018 water allocation
was within the scope of the 2010 Leases project and not subject to additional
environmental review. [citation omitted]

The Court concluded that the County’s challenge to the City’s 2018 allocation was barred because
it was filed outside the period of the statute of limitations.

Los Angeles approved the 2010 Leases in early 2010. Mono County’s writ petition
challenging the 2018 implementation of that project, which Mono County filed in August
2018, is therefore time-barred. The fact that the 2018 water allocation was a subsequent
discretionary decision or approval of an activity under the 2010 Leases does not remove
it from the ambit of the 2010 Leases project, so the 2018 allocation did not restart the
limitations period. [citation omitted] “The limitations period starts running on the date the
project is approved by the public agency and is not retriggered on each subsequent date
that the public agency takes action toward implementing the project.” (/d. at p. 1045.)
This rule is based on the definition of a CEQA project as being the “whole of an action,”
not “each separate governmental approval” taken to implement the project. [citation
omitted] It makes no difference that Los Angeles approved the 2010 Leases under an
exemption.
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Committee for Sound Water and Land Development v. City of Seaside (June
1, 2022) 79 Cal.App.5t 389

The City approved a specific plan for the “Campus Town” mixed-use urban development on
122 acres of what had been Fort Ord. The City filed a notice of determination for the project’s EIR
on March 6, 2020, and submitted the project to the Fort Ord Reuse Authority (FORA) (no longer in
existence) for consideration of the project’s consistency with the FORA reuse plan. The Committee
filed a writ of mandate challenging the EIR on April 6, 2020, but dismissed the writ request and
filed an amended writ on September 1, 2020.

The trial court and the Court of Appeal dismissed the Committee’s challenge because it was filed
after the statute of limitations for CEQA challenges. Clearly, September 1, 2020, was well past the
30-day statute of limitations normally applicable to CEQA challenges, but the Committee claimed
that this should be permissible because of the COVID pandemic. In fact, Judicial Council in
response to the pandemic issued Emergency rule 9 extending the statute of limitations for CEQA
cases from April 6, 2020, until August 3, 2020. The Committee argued unsuccessfully that the
amendment to Emergency rule 9 making it applicable to CEQA challenges was unreasonable and
arbitrary. In reality, the Committee’s attorney was apparently unaware of the amendment, thinking
that the Emergency rule would provide an extension until 90 days after the Governor ended the
state of emergency. This argument was their forlorn hope.

In the Court’s words:

The Emergency rule 9(b) tolling period therefore applied in the present case to provide
the Committee with an additional two months (that is, from April 6, 2020, to August 4,
2020), to file its writ petition alleging violations of CEQA. Since, as the trial court noted,
a two-month extension of the limitations period is twice the 30-day limitations period that
would have applied in this case absent tolling, we determine as a matter of law that the
Committee’s remedy was not cut off. Nor was the Committee deprived of a reasonable
time to file the writ petition. (See Rosefield, supra, 4 Cal.2d at pp. 122-123.)
Accordingly, we conclude that the writ petition was untimely filed as to the 11 CEQA
causes of action, which are time-barred. The Committee’s contention that Emergency
rule 9(b) constitutes an unconstitutional ex post facto law that cut off the Committee’s
access to courts does not cause us to alter our conclusion. “Ex post facto concerns do not
apply to civil statutes of limitation.” (Perez v. Roe 1 (2006) 146 Cal.App.4th 171, 180, fn.

4.)

We Advocate Through Environmental Review v. County of Siskiyou (April 20,
2022) 78 Cal.App.5t 683

We Advocate Through Environmental Review (WATER) challenged the EIR certified by the
County as part of its approval of a water bottling plant for Crystal Geyser Water. Crystal Geyser
purchased a plant that had been operated previously and applied for a discretionary permit for a
caretaker’s residence at the plant (the plant itself did not require a discretionary permit). WATER
claimed that the EIR provided a misleading project description; defined the project objectives too
narrowly; failed to fully evaluate air quality, climate change, noise, and hydrology impacts; and
approved the project in violation of the County and City general plans.

In the published portion of its decision, the Court of Appeal found the EIR inadequate in its
discussion of project objectives and evaluation of the impacts on climate change.

The EIR identified eight project objectives. WATER argued, and the Court agreed, that these
objectives were so narrow “as to preclude any alternative other than the Project.” The Court was
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dissatisfied that the objectives effectively mirrored the proposed project itself, invalidating the
discussion of alternatives and creating a prejudicial error requiring remediation of that portion of
the EIR.

In taking this artificially narrow approach for describing the project objectives, the
County ensured that the results of its alternatives analysis would be a foregone
conclusion. It also, as a result, transformed the EIR’s alternatives section—often
described as part of the “core of the EIR” (In re Bay-Delta, supra, 43 Cal.4th at
p.- 1162)—into an empty formality. No alternative apart from the rehabilitation of the
existing plant, after all, could “site the proposed facility at the Plant,” involve the use of
“the full production capacity of the existing Plant,” allow the “operation of the Plant as
soon as possible,” or involve the “modification] [of] the existing facilities at the Plant.”
We find that the County produced a flawed EIR as a result. (See id. at p. 1166 [“a lead
agency may not give a project’s purpose an artificially narrow definition]; see also
Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 565 [ ‘One of
[an EIR’s] major functions . . . is to ensure that all reasonable alternatives to proposed
projects are thoroughly assessed by the responsible official.” ”’].)

WATER also claimed that the County improperly rejected the no-project alternative because the
plant would remain vacant. The Court disagreed, finding that the history of the plant showed that it
could remain vacant if the project were not approved.

On the issue of greenhouse gas (GHG) emissions, the draft EIR estimated that the plant would emit
about 35,486 metric tons of carbon dioxide (CO2) equivalent per year. This emissions’ level
exceeded the County’s threshold of 10,000 metric tons and was found to be significant and
unavoidable. The final EIR revised the emissions estimate to about 61,281 metric tons. The Court
found that there was substantial evidence that an increase in estimated emissions by nearly 26,000
metric tons was significant enough (particularly in light of the County threshold) to require
recirculation of the EIR.

The County, its board of supervisors, and Crystal Geyser (collectively, Respondents)
counter that the County’s approach was appropriate because the EIR’s ultimate
conclusions were left unchanged—greenhouse gas emissions would remain significant
and unavoidable. But that is hardly any justification at all on the facts before us. On that
logic, a lead agency could conclude in a draft EIR that a project would result in the loss
of one endangered animal, and that this loss would be significant and unavoidable; but it
could then, in the final EIR, conclude that it is insignificant that the project would
actually result in the extinction of the entire species. No matter, Respondents suggest, that
the loss is magnitudes greater than disclosed in the draft EIR; it is enough that the loss
remains significant and unavoidable in both the draft EIR and the final EIR. That type of
approach, however, wrongly deprives the public of a meaningful opportunity to comment
on a project’s substantial environmental impacts. (Laurel Heights Improvement Assn. v.
Regents of University of California (1993) 6 Cal.4th 1112, 1120 [recirculation is
“required when the information added to the EIR changes the EIR in a way that deprives
the public of a meaningful opportunity to comment upon a substantial adverse
environmental effect of the project”].) It also fails to acknowledge the internal
inconsistency in the lead agency finding that the loss of a single endangered animal is
significant in its draft EIR, but then finding that the loss of many more endangered
animals is insignificant in its final EIR. The County’s decision making here suffers from
these same types of fatal defects.

The Court remanded the case to the trial court, directing that court to require the County to revise
the statement of objectives, revise the alternatives analysis accordingly, and recirculate the EIR’s
discussion of GHG emissions.
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We Advocate Through Environmental Review v. City of Mount Shasta (April
12, 2022) 78 Cal.App.5t 629

WATER challenged the EIR that supported the City’s approval of the discharge of wastewater from
a water bottling plant into the city’s sewer system. WATER asserted that the City, as a responsible
agency for this project, should have adopted findings regarding the disposition of the environmental
impacts related to discharge to the sewer and adopt mitigation measures to reduce those impacts.
WATER also claimed that the City should have prepared a subsequent CEQA document to address
changes made to the project after its approval by the lead agency Siskiyou County.

The Court of Appeal agreed that the City had failed to make the necessary findings under CEQA
Guidelines Section 15091. Responsible agencies must make the requisite findings upon approving a
project. The City Council’s statement that it “has considered the EIR prepared by the County of
Siskiyou for the Crystal Geyser Bottling Plant and finds no unmitigated adverse environmental
impacts relating to the alternate waste discharge disposal methods” was not a proper CEQA
finding.

Regarding mitigation measures, the Court found that the measures at issue were measures to be
imposed by the County. The Court did not require that the City implement measures that it did not
have responsibility for, but does expect the City to identify those measures as the responsibility of
another agency when it makes its Section 15091 findings as required by the Court.

The Court declined to require the City to prepare a subsequent environmental document. The Court
was satisfied that the changes made to the project after County approval did not trigger the need for
subsequent review. And, if WATER was attempting to challenge the adequacy of the EIR itself,
that challenge was properly brought against the County, not the City.

Tiburon Open Space Committee v. County of Marin (May 12, 2022) 78
Cal.App.5th 700

This is the culmination of years of litigation over a particularly scenic 110-acre site near Tiburon.
Prior federal litigation over the owner’s property rights led to two stipulated judgments, including
one that obligated the County to approve 43 residential units on the land. The County certified an
EIR and approved a 43-unit project in 2017, after substantial public comment and controversy.

The Committee sued over the adequacy of the EIR, alleging numerous shortcomings. The trial
court dismissed these claims and held in favor of the County. The Court of Appeal upheld that
decision in favor of the County.

The Committee argued that the federal court judgments amounted to an illegal attempt by the
County to contract away its police powers and subvert full consideration of CEQA requirements.
The Court dismissed this argument as without merit. It pointed to the fact that the County had
prepared an EIR for the project and undertaken “the lengthy administrative process attending the
EIR,” including lengthy public participation and findings in which it declared that it had exercised
its independent judgment in approving the project. The Court noted that: “[w]hat we have here is
simply a single project with a particular set of attending circumstances, one of which is concluded
litigation. There is nothing intrinsically suspect about a governmental entity settling a lawsuit
brought by a property developer.” The County had properly undertaken CEQA review and
consideration of the project in light of the settled federal lawsuits that made it legally infeasible to
approve less than 43 residential units on the site.
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The plaintiffs claimed that the project description was “unduly narrow” by describing the project as
at least 43 residential units. The Court rejected this argument, noting that the “type and nature of
the project are unmistakably straightforward.” The EIR met or exceeded CEQA’s requirement for a
“general description.”

Plaintiffs also argued that the EIR’s analysis of reasonable alternatives was deficient because it
excluded a 32-lot alternative from analysis. The Court saw this argument as “another attempt to
evade the stipulated judgments” and rejected it. The 32-unit alternative was legally infeasible
because of the judgments and did not meet the project objective of 43 residential units; both
grounds for its exclusion from analysis.

Plaintiffs challenged the County’s EIR findings that certain significant impacts could be mitigated.
The challenge to traffic analysis was based on the pre-vehicle miles traveled (VMT) requirements
and is no longer pertinent to most CEQA challenges. However, the Court’s discussion of traffic
mitigation is of interest for what it says about mitigation in general. The plaintiffs claimed that a
traffic mitigation measure that would be the responsibility of the City of Tiburon (not the County)
was “unenforceable” and “illusory” because the City was not in favor of making the recommended
road improvements. The County’s EIR described the difficulty in mitigating impacts on a narrow
access road within the City and the County’s findings stated that the measure was the responsibility
of another agency that should implement it. The Court saw this as “a good faith attempt to reduce
and/or buffer the anticipated traffic consequences of the project with ‘a reasonable plan for
mitigation” ” and upheld the County’s finding.

The fact that mitigation must take place in Tiburon is an undeniable jurisdictional fact,
but not an insurmountable obstacle. CEQA is not blind to the possibility of multiple
jurisdictions or agencies having some degree of involvement or responsibility for a
project. Mitigation may be within the jurisdiction of another entity, and a project may be
approved with a finding that a mitigation measure “should be[] adopted” by another
entity that has exclusive jurisdiction. (§ 21081, subd. (a)(2); City of Marina v. Board of
Trustees of California State University, supra, 39 Cal.4th 341, 366; Guidelines § 15091,
subd. (a)(2).) “[S]peculation a municipality might not agree . . . is not sufficient to show
the agency violated CEQA by adopting [the] mitigation measure.” 27 (Neighbors for
Smart Rail v. Exposition Metro Line Construction Authority, supra, 57 Cal.4th 439, 466.)

The EIR identified an impact on a nearby pond that is habitat for California red-legged frog
(CRLF) and included five mitigation measures to reduce the project’s impact on water quality in
the pond and avoid unavoidable impacts on CRLF. The mitigation measures included redesign of
the subdivision to avoid wetlands, on- or offsite preservation-in-perpetuity of foraging and
dispersal habitat, dedication of sensitive portions of the site to the Open Space District, application
of best management practices (BMPs) during and after construction to minimize runoff (as
described in stormwater control plan required under separate mitigation), preparation of a resource
management plan (contents described in detail in the mitigation measure) to ensure in-perpetuity
preservation and management of onsite habitat, and preconstruction surveys and daily construction
monitoring to avoid CRLF.

The plaintiffs claimed that the EIR improperly deferred this mitigation and failed to reconcile its
finding that the project’s significant and unavoidable impact on the spring that fed the pond with
the finding that impacts on CRLF would be less than significant. The Court rejected these claims.
The plaintiffs claimed that BMPs were deferred mitigation; the Court replied that “we do not
equate the best management practices as ‘deferred mitigation’ ... because the mitigation measures,
including the BMPs, were accepted by [the developer] as ‘conditions of approval.” ” To the extent
that the developer was being told to comply with existing water quality regulations, “[s]uch a
directive ‘is a common and reasonable mitigation measure, and may be proper where it is
reasonable to expect compliance.”” The Court noted approvingly that these mitigation measures
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“did not stand alone, but effectively incorporated by reference many other documents and
measures.”

With regard to the spring and pond, the EIR noted that mitigation of the project’s impacts was not
feasible because the owner of the land on which the pond lay would not cooperate with the project
to undertake improvements that would preserve the pond. The Court noted that the stormwater
mitigation measures “appear to constitute a comprehensive attempt to deal with the problem, given
the limitations under which [the developer] and the County were forced to operate.”

The plaintiffs also attacked the EIR’s mitigation measures for domestic water supply and fire flows.
The EIR disclosed that portions of the site would not have adequate water pressure and could not
meet fire flow standards. Mitigation measures required specific remediations of water lines on
adjoining sites, interior fire sprinkler systems, and oversight of these arrangements by the fire
protection and water districts, as well as the County. Both the water and fire protection districts
commented that the project as revised would meet their minimum requirements. The Court found
that, in light of the many opportunities to raise this issue during the CEQA process and the
plaintiff’s failure to do so, the plaintiffs had exhausted their administrative remedies and their
ability to raise this claim in court. In any event, the Court held that the mitigation measures were
adequate to mitigate the project’s impacts on water supply and fire protection. The Court noted that
it would not allow the EIR “to be held hostage” to plaintiff’s “unjustifiable suspicions” that the
water and fire protection districts could not be trusted to participate in formulating a water supply
plan and fire protection requirements.

Finally, plaintiffs objected to the EIR’s conclusion that a steep construction access road would not
have a significant effect on the environment. The Court rejected this claim as well. The plaintiffs
failed to provide substantial evidence to support their claim and “‘the administrative record does
not contain substantial evidence showing that this aspect of the project will worsen environmental
hazards already present on the site.””

The Court was clearly concerned over the extraordinary amount of time and effort that had gone
into bringing this project to agency approval and going through serial litigation. In its concluding
statements the Court warned of the misuse of CEQA to thwart residential projects.

CEQA was meant to serve noble purposes, but it can be manipulated to be a formidable
tool of obstruction, particularly against proposed projects that will increase housing
density. (Comment, A Twisted Fate: How California’s Premier Environmental Law Has
Worsened the State’s Housing Crisis and How To Fix It (2022) 49 Pepperdine L. Rev.
413, 467 [“CEQA has not aged well, as the wrong people have discovered the right ways
to make CEQA serve their own interests”]; 108 Hernandez, California’s Environmental
Quality Act Lawsuits and California’s Housing Crisis (2018) 24 Hastings Environ. L. J.
21, 23 [“The top [CEQA] lawsuit targets remain infill housing and . . . plans to increase
housing densities”], 25 [“CEQA lawsuit abuse is worsening California’s housing
crisis”].) One knowledgeable attorney came to the depressing conclusion that “[n]ew
housing projects were the most frequent target of CEQA lawsuits,” and “the percentage
of CEQA lawsuits against new housing units” has even been increasing in recent years.
(Id at p. 29, italics added.) From her experience, a CEQA lawsuit “provide[s] a uniquely
powerful legal tool to block, delay, or leverage economic and other agendas,” and “is
now the tool of choice for resisting change that would accommodate more people in
existing communities.” (Id. at pp. 41, 40.) All of these developments and observations are
vindicated in this woeful record before us.

It must be tough enough when the opposition is purely private. However, when private
opposition is joined with official hostility, CEQA becomes an even more fearsome
weapon. When the project proponent faces sustained private opposition, plus the
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combined animus of two levels of local government, the temptation to throw in the towel
must be overwhelming.

Something is very wrong with this picture.

Southwest Regional Council of Carpenters v. City of Los Angeles (March 30,
2022) 76 Cal.App.5th 1154

The City approved The Icon at Panorama, a proposed a mixed-use commercial and residential
development in its Panorama City neighborhood, on the basis of a final EIR. The approved project
consisted of a smaller version of the final EIR’s Alternative 5, which further reduced the
development level from that in the original project. The carpenters union challenged the EIR,
arguing that the approved project was not described in either the draft or final EIR, and that the
final EIR failed to adequately respond to a comment on sewer capacity related to the project.

Prior to deciding whether the project description met the requirements of CEQA, the Court
reviewed five cases on the stability of the project description. Based on these prior cases, the Court
reached the following conclusion, supporting the approval of the revised Alternative 5:

Here, the City did not violate CEQA’s requirement of an accurate, stable, and finite
project description. The project, from inception through approval, was a mixed-use
commercial/ residential project on a defined project site. The only changes involved the
composition and ratio of the residential to commercial footprint, but the proposals
demonstrate that the overall size of the project remained consistent, and the site remained
the same.

The Court discussed how the various alternatives examined in the EIR were essentially
permutations of the proposed project’s mix of residential and commercial uses that reduced one or
more of its impacts. The approved project further reduced the intensity of development examined in
Alternative 5. The Court dismissed the union’s argument that the revisions to Alternative 5 were
“so significantly different from the project alternatives in the DEIR to conclude the project
definition was unstable.”

With regards to the union’s claim that the revised project required public comment prior to
approval, the Court disagreed:

We acknowledge that the public had no opportunity to comment on the specific project
actually approved, because it was not included in any EIR circulated for comment. But
CEQA does not appear to require the public be afforded an opportunity to comment on
the final approved project by either including it as an alternative in the DEIR or
RDEIR—or recirculating a RDEIR that contains a description of the final approved
project and allows for public comment. CEQA Guidelines section 15088.5 subdivision
(a) (3) mandates recirculation where a “feasible project alternative or mitigation measure
considerably different from others previously analyzed would clearly lessen the
environmental impacts of the project, but the project's proponents decline to adopt it.”
This is not a situation where the proponent declined to adopt a feasible project alternative
or mitigation measure, so that provision does not apply.

The Court declined the union’s suggestion that the project EIR required recirculation.

Indeed, here the Revised Project was presaged by the various alternatives in the original
DEIR as discussed above. Further, the approach here, in which various components of the
project were revised to meet the public commentary, complies with CEQA....
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... In other words, not every proposed alternative to a project that might emerge during
the decision-making process triggers recirculation, particularly where, as here, the
proposed alternative is substantially similar to the alternatives already evaluated in the
EIR. Further, we should not strain to require recirculation under the guise of an unstable
project definition or by relying on a “materially different” standard not present in CEQA,
for by doing so, we engraft unnecessary requirements that CEQA does not sanction.

Finally, the union claimed that the EIR failed to fully respond to comments from the regional
sanitation authority regarding the adequacy of sewer service to the site. The sanitation authority’s
comment discussed the availability of sewer service and noted that during the permitting process
the authority would determine whether additional sewer line capacity would be needed. The City
responded that no revision to the EIR was needed. The Court concluded that:

There is no evidence in the record that any needed local sewer construction work would
cause any environmental problems, other than possible temporary traffic delays that
might be occasioned by opening streets for sewer line upgrades. That is an insufficient
reason to require additional environmental review or invalidate the City's approvals of the
revised project.

Save the Hill Group v. City of Livermore (March 30, 2022) 76 Cal.App.5t 1092

This case involves the EIR certified for the City’s approval of the Garaventa Hills Project. The
development application was for a 76-home residential project on a hilly, non-developed 31.7-acre
site. The project site, along with the nearby publicly owned Garaventa Wetlands Preserve, provides
habitat for a number of special-status species.

In response to comments received during review of the draft EIR, the applicant reduced the number
of residential units to 47 and preserved a large rock outcropping. After the Planning Commission
hearing, the project was further reduced to 44 units, and the EIR included a mitigation measure
requiring acquisition of 85 acres for compensatory mitigation for the project’s impact on species.
The City Council then approved the project.

Save the Hill sued and the trial court upheld the City’s EIR. The Court of Appeal reversed that
decision.

The Court held that the City had failed to adequately evaluate the no-project alternative. During the
hearing process, Save the Hill had asked the City that it use available funding to purchase the
project site rather than approve the project. The EIR’s discussion of the no-project alternative did
not include the potential to purchase the site, nor the availability of conservation funding available
to the City under two non-related settlement agreements to finance such purchase. The Court did
not agree with the City’s argument that the property was already zoned for residential development
and there was no known willing buyer. The site zoning was not inalterable, as demonstrated by
another project where the City rezoned the site to facilitate its preservation. Also, the City Council
questioned its staff during its hearing regarding the feasibility of purchase, only to receive
“unsupported answers and warnings from the City’s attorneys.”

Despite losing this case on the alternative issue, the City prevailed on the issue of mitigation for
vernal pool fairy shrimp (VPFS). Save the Hill claimed that mitigation measures for VPFS were
inadequate because they required implementation only if VPFS are found in the project site. The
Court dismissed this claim, noting that the EIR assumed that VPFS were present on the site.
Further, the mitigation was properly deferred because it contained specific performance criteria to
follow if VPFS are found on the site.
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The Court also upheld the EIR’s mitigation measure requiring compensatory mitigation for the
permanent loss of special-status species habitat. The Court dismissed Save the Hills’ claim that the
compensatory site was not suitable because it was already protected open space under the City
general plan. In the Court’s words:

Undisputedly, the Bluebell [compensation] site is suitable for mitigation, as it contains
sensitive habitat that houses a variety of plant and animal species. Moreover, the RFEIR
requires this site, which is currently privately owned, to be placed “under [a] permanent
easement with an endowment for restoration and management in perpetuity.” The general
plan requires nothing of the sort. And, if the Bluebell site proves inadequate for the
mitigation task with respect to any of the identified animal species, the RFEIR authorizes
the City to compel Lafferty to find and protect an alternative site.

Buena Vista Water Storage Dist. v. Kern Water Bank Authority (March 23,
2022) 76 Cal.App.5t 576

The Kern Water Bank Authority (KWBA) proposed to directly divert up to 500,000 acre-feet-per-
year (AFY) from the Kern River for recharge, storage, and later recovery within the Kern Water
Bank (KWB) through existing diversion works and recharge facilities located on the KWB lands.
Water would only be diverted during high water years after the rights of senior Kern River water
right holders have been met. This excess water was unappropriated, not subject to water rights
commitments per 2010 orders of the State Water Resources Control Board. The otherwise
unappropriated water would be delivered directly to KWBA’s participating members’ service areas
via existing canals. KWBA prepared an EIR to evaluate environmental impacts of the project. The
EIR was also intended to be used by the State Water Resources Control Board during its
consideration of KWBA’s request for rights to the 500,000 AFY.

The District challenged the EIR, claiming that the EIR incorrectly described the existing water
rights, the baseline description failed to quantify the competing existing rights to Kern River water,
and the environmental analysis failed to disclose the potential impacts on groundwater supply. The
trial court invalidated the EIR; the Court of Appeal reversed that decision, upholding the adequacy
of the EIR.

The Court found with regard to the description of existing rights:

KWBA adequately discussed the environmental settings. It provided a detailed
description of existing Kern River water allocations and provided historical
measurements of water ... during the baseline period. It also provided measurements of
Kern River water that was historically diverted into the KWB. From these measurements,
KWBA was able to show the availability of unappropriated water and provided estimates
of how much water it could have diverted into the KWB under baseline conditions. A
complete quantification of existing water rights was not necessary to provide these
estimates. The EIR’s environmental settings analysis complied with CEQA requirements.

Regarding existing water rights, the Court found that a quantification of existing rights was not
necessary “because the Water Board cannot issue a new permit to divert water that is already
subject to existing water rights.” The water at issue was unallocated water, per the Board’s 2010
decisions. The Court noted that “the EIR properly used historical measurements of actual water
diversions to evaluate the impacts on the water supply.”

The Court upheld the EIR’s analysis of long-term groundwater impacts. The EIR specifies that the
project would not remove more groundwater than has been banked. The EIR further notes that
KWBA'’s existing operational commitments and monitoring programs will ensure that groundwater

Xxxiv



Summary of Key 2021 CEQA Court Cases Association of Environmental Professionals 2023

removal will not exceed that level. The Court dismissed the District’s argument that these existing
commitments were mitigation measures, confirming that they were part of the baseline operations.

Save the El Dorado Canal v. El Dorado Irrigation District (Feb. 16, 2022) 75
Cal.App.5th 239

The District certified an EIR for its project to replace approximately 3 miles of unlined irrigation
ditch (the Main Ditch) with a buried water transmission line. The District chose to approve one of
the alternatives (Blair Road) examined in the EIR rather than the originally proposed project.

Save the El Dorado sued, alleging that the project description was inadequate for failing to disclose
that the Main Ditch is the only drainage system for the watershed, and for inadequately analyzing
impacts on hydrology, biological resources, and wildfire risks. The trial court held in favor of the
District and the Court of Appeal affirmed that decision.

Regarding the project description, the Court found that the EIR adequately disclosed that the Blair
Road alternative would abandon portions of the Main Ditch. Save the El Dorado’s concerns seemed
to be focused on the originally proposed project, not the alternative.

On hydrology, the Court found that the EIR adequately disclosed the role of the Main Ditch in
stormwater hydrology and the minor impact that its abandonment would have on the area. The EIR
contained substantial evidence that the Blair Road alternative would not change the capacity to
convey stormwater nor increase flooding risk. While property owners along the abandoned portions
of the ditch might fill the ditch and change its minor flood prevention capacity, the Court found
there is no reason to presume a property owner would do so. Further, with regard to past storms that
lead to flooding, the Court noted that “the flooding risk associated with infrequent extreme storm
events is part of the baseline condition, rather than a Project-related impact.”

The EIR concluded that the alternative’s impacts on biological resources would be less than
significant because it would avoid riparian areas and jurisdictional waters, and any residual impacts
would be mitigated. Save the El Dorado pointed to a letter from the California Department of Fish
and Wildlife (CDFW) expressing concerns. The Court held that the EIR’s response adequately
explained why those concerns were not significant. Save the El Dorado also contended that
dewatering the Main Ditch would adversely affect oak trees in the area. The Court found that the
EIR adequately explained why there was not evidence that the ditch water supported oak trees;
trees adjacent to the ditch were the same size and species as those some distance away.

Save the El Dorado argued that the EIR was inadequate because it focused its discussion of wildfire
risk on construction operations, ignoring the role of the Main Ditch as a source of water for
firefighting operations. The District’s EIR explained that water flows in the Main Ditch are
intermittent and not reliable for firefighting, and that comments regarding the canal’s role in
fighting the massive “King” fire were misinformed — incident reports showed that the Main Ditch
was not used during the King fire. Additionally, the EIR explained that the Main Ditch is not
identified in any strategic plan for wildfire protection as a fire protection resource.

League to Save Lake Tahoe, et al. v. County of Placer (Feb. 14, 2022) 75
Cal.App.5t 63

This case involved the EIR certified for the County’s approval of the Martis Valley West Parcel
Specific Plan. The project would allow development of up to 760 residential units and 6.6 acres of
commercial use on 775 acres of forest land.
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The League and other entities sued the County alleging that the EIR failed to adequately describe
the Lake Tahoe Basin’s air and water quality (most of the project is outside the Basin) and use the
VMT threshold adopted by the Tahoe Regional Planning Agency (TRPA) to analyze the impacts on
Lake Tahoe’s air and water quality; the EIR should have been recirculated after the analysis of
climate change was revised; the EIR failed to describe the setting for forest resources and the
project’s cumulative impact on same; the EIR failed to address feasible traffic mitigation measures;
the EIR did not examine the significant effects of widening State Route 267; and the EIR failed to
analyze whether the project could increase its reliance on renewable energy to meet its energy
demand.

The trial court held in favor of the County on all but one claim. The Court of Appeal affirmed that
judgment, but only in part. It found that the EIR was flawed in several areas: the analysis of the
project’s impact on Tahoe’s air and water quality was inadequate; greenhouse gas mitigation
measure 12-2 did not comply with CEQA. the EIR incorrectly found that there were no additional
feasible measures to mitigate traffic impacts on State Route 267. and the EIR’s discussion of
project energy impacts was insufficient.

In order to protect Lake Tahoe’s air and water quality, TRPA has adopted carrying capacity
thresholds for the Tahoe basin. These include a VMT threshold; the concept being that more traffic
leads to more air pollutants and more road particle runoff that eventually reach the lake and degrade
its water quality. In its early stages, the project was modified to remove that portion that was
subject to TRPA oversight. As a result, in preparing the EIR the County chose not to apply TRPA’s
environmental thresholds and did not examine the impacts of traffic generated by the project within
the basin on the lake’s air and water quality. Instead, it relied on the project’s meeting the air
quality standards of the Placer County Air Pollution Control District (APCD) and its potential
effects on water quality in the Truckee River Basin.

TRPA submitted comments on the draft EIR arguing that the project would significantly affect
Lake Tahoe by increasing basin VMT by between 16,235 and 21,311. It noted that the project
would increase daily vehicle trips within the basin by 1,394; greatly exceeding TRPA’s
significance standard of 200 daily trips. The County responded that previous CEQA documents in
the Tahoe Basin had been inconsistent in their use of the VMT threshold. Because the EIR included
a mitigation measure requiring funding for transit, the County concluded that basin trips would be
mitigated. In addition, because the mitigated trips did not exceed the VMT estimated in the TRPA’s
plan for reducing pollutant discharge to water, the project would have a less-than-significant
impact.

The Court found that evidence before the County “supported a fair argument that project-generated
vehicle emissions in the Lake Tahoe Basin could potentially affect the Basin’s air and water quality
and thus should have been addressed in the draft EIR.” This evidence included the TRPA’s VMT
threshold and the Lake Tahoe total maximum daily load (TMDL); both of which linked vehicle
emissions to air and water quality. Although the project was located outside the Tahoe Basin, it
would generate in-Basin vehicle traffic and thereby have an indirect effect on Lake Tahoe. The
Court faulted the EIR’s environmental settings for air and water quality for failing to fully describe
existing conditions in the Tahoe Basin and the lake itself. The Court concluded that the EIR’s
analysis and reliance on air quality thresholds satisfactorily addressed the project’s air quality
impacts. However, it failed to adequately address the water quality impacts “which crushed
abrasives and sediment from project-generated traffic may have on the lake.” In the Court’s words:

To the extent the VMT analysis in the final EIR was to be used to address this water
quality impact, it was inadequate for the reasons raised by Sierra Watch. By not using the
VMT threshold as a threshold of significance and by not providing an alternative
threshold to measure this impact, the EIR did not determine the significance of the
potential impact individually or cumulatively.
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On the issue of recirculating the climate change analysis, the Court held that the County was not
required to recirculate this portion of the EIR. Originally, the County had undertaken climate
change analysis using the then accepted approach of relying upon statewide reduction standards set
out in the Air Resources Board’s Scoping Plan. It found that even with mitigation the project would
have a significant and unavoidable impact on greenhouse gas emissions. After the draft EIR was
completed and released for review, the California Supreme Court invalidated this analytical method
in its Newhall Ranch decision. In response, the County revised its climate change analysis to
address the Supreme Court’s opinion and explain how the analysis conformed to the Court’s
suggested direction, and continued to conclude that the impact would be significant and
unavoidable. Recirculation is required when “significant new information” is provided in the
changed analysis. In this case, the Court concluded that: “Because the new information provided in
the final EIR only clarified or amplified the draft EIR’s discussion and conclusions and
demonstrated the impact would be less than the draft EIR had disclosed but would remain
significant, substantial evidence supported the County’s decision not to recirculate the EIR on that
basis.”

At the same time, the Court found that the EIR’s mitigation measure 12-2 was improperly deferred.
This measure would require applicants for future subdivision maps to demonstrate that operation of
the proposed project would be consistent with GHG emissions targets adopted by the state or
county “based on a substantiated linkage between the project (or Placer County projects in general
if a countywide qualified GHG reduction plan is approved) and statewide GHG reduction goals.”
However, there is no way to ensure that such mechanisms will be created in the future. The Court
concluded that “by relying on performance standards that do not exist and may never exist, the
measure defers the determination of the impact’s significance to an unknown time and does not
sufficiently commit the County and the project applicants to mitigating the impact.” The Court was
concerned that “nothing in the mitigation measure obligates the County to require a project to
implement those measures unless the project does not meet the required but non-existent targets.”

On appeal, the Court agreed with the County that the trial court had erred in finding that the EIR
incorrectly concluded the project’s impacts on emergency response and emergency evacuation
plans would be less than significant. The Court found that the County had adequately documented
that traffic generated by the project would not interfere with the use of nearby roads for evacuation.
The “Emergency Preparedness and Evacuation Plan” prepared for the project would require
emergency access and evacuation routes, and for the construction of a shelter-in-place facility for
use when it may be safer to shelter in place than to evacuate. The Court noted that “[d]eveloping
new homes and stores in a very high fire hazard area risks exacerbating the hazard by putting more
people and property in harm’s way and increasing the chance of a wildfire starting.” Weighing all
factors, the Court concluded:

Within the methodology chosen by the County, the EIR considered these and other
factors to find the impact would be less than significant. The project would not prevent an
evacuation using state route 267 or other routes designated in the county evacuation plan.
It would mitigate the possible impact by providing two emergency vehicle access routes,
one of which could provide an alternate evacuation route. The LSC study addressed route
267’s capacity, and it demonstrated the project could evacuate in a reasonable time under
the modeled circumstances. The project further mitigated the impact by providing
funding to the first responders for equipment and personnel and by imposing strict fire
prevention requirements. We conclude substantial evidence supports the EIR’s
conclusion that the project’s impact on implementation of the county evacuation plan will
be less than significant.

Regarding the cumulative impact of the project on the conversion of forest lands in the county, the
Court held that the County had properly applied the “plan” approach to analyzing cumulative
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impacts. The Court was not convinced the fact that climate-change-induced tree deaths were not
accounted for in the general plan made the general plan’s projections for forest conversion
obsolete. The Court was satisfied that the effects of climate change were covered by the climate
change analysis and need not be discussed again in the analysis of cumulative impacts on forest
lands.

The plaintiffs claimed that the traffic impact fee (mitigation measure 10-2) identified as the sole
mitigation for the project’s impact on traffic congestion along State Route 267, and mitigation
measures requiring establishment of a zone of benefit to fund transit (mitigation measure 10-5a)
and membership in a transportation management association (mitigation measure 10-5b), were
insufficient and the County had disregarded suggested transportation demand management
measures. The Court agreed. CEQA requires an agency to discuss suggested mitigation measures
and to explain why those measures that are not included in the EIR are infeasible. The County EIR
failed to provide adequate explanations why the suggestions for transportation demand approaches
would be infeasible.

Plaintiffs argued that the EIR failed to analyze the potential impacts of road improvements along
State Route 267 that would be funded by the traffic impact fee. These improvements and their
general impact were analyzed in the 2003 EIR certified for the Martis Valley Community Plan. The
current EIR incorporated that EIR by reference, and concluded that conditions had not changed
sufficiently to allow a more detailed analysis of impacts. The Court found that the improvements
were not designed in any detail and therefore “the EIR before us could add nothing more about the
widening’s impacts than what had already been said.”

Finally, regarding the project’s energy consumption, the Court found that the EIR failed to
adequately consider renewable energy features. The EIR found that energy conservation
requirements placed on the project would avoid the wasteful or unnecessary use of energy;
therefore, no mitigation and no discussion of renewable energy were necessary. The Court
disagreed: “Because the EIR did not address whether any renewable energy features could be
incorporated into the project as part of determining whether the project’s impacts on energy
resources were significant, it did not comply with CEQA’s procedural requirements, a prejudicial
error.” Note that this interpretation of State CEQA Guidelines Appendix F energy use guidance
requires the lead agency to go beyond energy conservation to expressly consider renewable energy
options when determining a project’s significance on energy use.

Citizens’ Committee to Complete the Refuge v. City of Newark (Jan. 25, 2022)
74 Cal.App.5th 460

In 2010 the City approved a specific plan and development agreement for the development of up to
1,260 residential units with a golf course and related facilities. The original EIR for the project was
challenged in court, and the City certified a recirculated final program EIR to meet the trial court’s
holding. The recirculated EIR addressed impacts on the endangered salt marsh harvest mouse and
climate change (including sea level rise).

In 2019, the applicant submitted a tentative subdivision map for 469 residential lots. In combination
with a previously approved subdivision of 386 lots within the specific plan, the total development
would be substantially less than the 1,260 units originally authorized by the specific plan. The
subdivision map omitted the golf course and proposed to deed portions of the project site to the
City. The City reviewed the proposal under Government Code Section 65457, which establishes a
CEQA exemption for residential projects that are consistent with a specific plan for which an EIR
has been certified. The City examined whether the proposal was consistent with the specific plan,
found that it was, and prepared a checklist that methodically examined whether the proposal would
result in any new or substantially more severe impacts than were disclosed in the program EIR. The
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checklist included supporting materials such as expert memos, technical reports, and an updated
analysis of the effects of sea level rise. The City concluded that it would not result in any new or
substantially more severe impacts than were disclosed in the program EIR and, based on the
checklist, re-used the program EIR to support approval of the proposal.

Citizens’ Committee sued, alleging that the City should have prepared a subsequent EIR for the
proposed subdivision and changes to the project, including mitigation for sea level rise. The trial
court decided in favor of the City. The Court of Appeal affirmed that decision.

Government Code Section 65457 provides that residential projects consistent with a specific plan
are exempt from CEQA unless substantial changes in the project or its circumstances, or substantial
new information, would trigger the need to prepare a subsequent EIR under Public Resources Code
Section 21166 (State CEQA Guidelines Section 15162). As the Court noted: “A party challenging
an agency’s decision under section 21166 has the burden to demonstrate that the agency’s decision
is not supported by substantial evidence and is therefore improper. [citation omitted].”

Citizens” Committee argued that the proximity of the proposed housing development to harvest
mouse wetland habitat would exacerbate the effects of the specific plan on the harvest mouse by
allowing rats, domestic cats, and raccoons to prey on the harvest mouse. The Court found that the
City had substantial evidence on the record that any impacts from the proposal would be no worse
than those previously disclosed in the program EIR.

The program EIR assumed that large portions of the site would be developed. The proposed project
reduced the developable area and the upland areas that would be disturbed. The Court explained:

The mere fact that the REIR [recirculated EIR] anticipated some additional review but
the City determined the subdivision map had no additional impacts warranting review is
not improper or even remarkable. The City’s preparation of the checklist and
determination that the Government Code section 65457 exemption applies constitute
environmental review, so the City acted consistently both with the law and with the
statements in the REIR. (Dublin, supra, 214 Cal.App.4th at p. 1317.) And as Dublin
explained at page 1316, while in some cases involving program EIRs and tiered review it
will be necessary to prepare a negative declaration or a full EIR, “in others, the analysis
will be completed by determining that the project is exempt from further CEQA
analysis.” The rule is similar even in the context of tiered review under a program EIR,
which involves more stringent 14 review standards than under section 21166 and
Government Code section 65457. (Citizens for Responsible Equitable Environmental
Development v. City of San Diego Redevelopment Agency (2005) 134 Cal.App.4th 598,
615 [“a program EIR may serve as the EIR for a subsequently proposed project to the
extent it contemplates and adequately analyzes the potential environmental impacts of the
project”]; Friends, supra, 1 Cal.5th at p. 960.)

With regard to sea level rise, the Court concluded that the issue had been satisfactorily analyzed in
the program EIR. Even under the California Building Industry Association decision, which would
limit analysis to the extent the project exacerbates existing risk, “these dynamics are not new in
relation to this project, so the City did not need to address them in the checklist.”

In response to Citizens’ Committee’s claim that there was substantial new evidence that sea level
rise was increasing at a rate not considered in the program EIR, the Court opined:

Plaintiffs’ arguments about new scientific studies showing an increased rate of sea level
rise do not convince us otherwise. The REIR noted that the rate of sea level rise was
uncertain and might be accelerating, so the REIR anticipated the new information that
appellants rely on. More importantly, while the increased rate of sea level rise might
expedite the effects of thwarted wetland migration and make it harder to mitigate those

XXXIX



Association of Environmental Professionals 2023 Summary of Key 2022 CEQA Court Cases

effects, the overall impact on the wetlands is the same: Wetlands will be lost because the
specific plan did not provide for any mitigation of thwarted wetland migration, so it is
immaterial for CEQA purposes that sea level rise may occur faster and make such
mitigation more difficult. Accordingly, sea level rise does not make the impacts of
thwarted wetland migration substantially more severe in a way that would trigger the
section 21166 exception to the Government Code section 65457 exemption.

Citizens” Committee took issue with the checklist’s hydrology report, which says the City will take
an adaptive mitigation approach to managing flooding of the project from sea level rise toward the
end of the century. Future actions would include creating levees or floodwalls built on top of or
outside the raised and filled residential areas to account for a faster rate of sea level rise. The Court
disagreed that this was sufficient reason to require a subsequent EIR:

This argument regarding mitigation measures is misplaced. Sea level rise is not an impact
on the environment caused by the project, so neither the REIR nor the checklist needed to
discuss the effects of sea level rise on the project at all...(Building Industry Assn., supra,
62 Cal.4t at p. 377; Ballona Wetlands, supra, 201 Cal.App.4™ at pp. 472-474.) For the
same reason, the adaptive responses to sea level rise discussed in the hydrology report are
not mitigation measures and not governed by the rules concerning deferred mitigation.
(King & Gardiner Farms, LLC v. County of Kern (2020) 45 Cal.App.5" 814, 851
[“Mitigation is defined as an action that minimizes, reduces, or avoids a significant
environmental impact or that rectifies or compensates for the impact”].)

The City’s adaptive management mitigation would take place in the latter part of the twenty-first
century as sea levels are expected to rise. However, the exact rate and extent of rise is unknown at
this time. The Court recognized that the mitigation could not be specific under those circumstances.

Because the City currently can only dimly guess what measures will be needed to
respond to conditions several generations from now, the City was not required to analyze
the impacts of the adaptive pathways as part of this project. (Environmental Council of
Sacramento v. County of Sacramento (2020) 45 Cal.App.5th 1020, 1031 [“CEQA does
not require an EIR to discuss future developments which are unspecified or uncertain.
‘Such an analysis would be based on speculation about future environmental impact’ ”’].)

Ocean Street Extension Neighborhood Assoc. v. City of Santa Cruz (Jan. 16,
2022) 73 Cal.App.5th 985

The City approved a 32-unit apartment complex on the basis of an EIR. The approved project
consisted of the EIR’s Alternative 3, which reduced the applicant’s original proposal by 8 units.
Ocean Street brought suit on both CEQA and planning grounds. This summary will focus on the
CEQA issues. Ocean Street claimed that the EIR incorrectly addressed potentially significant
biological impacts and mitigation measures in the initial study rather than in the EIR itself, created
narrow and unreasonable objectives so that alternative options could not be considered
meaningfully, and failed to adequately analyze cumulative impacts.

The trial court dismissed Ocean Street’s CEQA claims, but upheld their claims against the
municipal code. The Court of Appeal affirmed the dismissal of the CEQA claims and reversed on
the planning-related claims, giving the City a full victory.

The project EIR relied upon State CEQA Guidelines Section 15128, which allows an agency to
focus an EIR on the project’s significant impacts and rely upon a comprehensive initial study to
disclose impacts that are less than significant. Under Section 15128 the initial study must be
included as an appendix to the EIR. Ocean Street claimed that because of this approach the EIR
failed to adequately disclose and mitigate potential impacts on biological resources. The Court
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disagreed. It looked at the role of an initial study in determining whether an EIR must be prepared
in the context of Section 15128. An EIR is required when an initial study finds that the project may
have a significant effect that cannot be mitigated below a level of significance. If all impacts can be
mitigated, a mitigated negative declaration is required rather than an EIR. It follows then for
purposes of Section 15128 that an environmental factor that is determined to be less than
significant with mitigation in the initial study is not considered “potentially significant” for
purposes of inclusion in the EIR. The EIR focuses its detailed analysis on the environmental factors
that have a significant impact. The other, less-than-significant impacts (including less than
significant with mitigation required), are examined in the initial study that supports the EIR and
that is attached as an appendix.

The Court examined the biological resources analysis contained in the initial study, noted that it
adequately disclosed potential impacts and identified mitigation measures’ saw that the initial study
had been circulated for review and was an appendix to both the draft and final EIRs’ and saw that
the draft and final EIRs summarized the findings of the initial study and incorporated the identified
mitigation measures.

Ocean Street argued on appeal that the biological resource mitigation measures were inadequate.
Because this issue had not been raised at the trial court level, the Court of Appeal declined to
consider it.

The project objectives cited the need for additional housing in the City such as the 40 units
examined in the EIR. Ocean Street claimed that the project’s objectives were too narrow because
they targeted 40 units, and vague and misleading by using terms of art (e.g., “work force housing”)
to describe the housing goals. The Court reviewed the objectives and disagreed with Ocean Street’s
characterization. “Notably, the EIR did not recommend adoption of any of the alternatives, but the
city council nonetheless opted to approve a reduced-sized alternative instead of the 40 units
proposed, showing the use of 40 units as a target did not prevent the city council from earnestly
considering lower density options.”

Ocean Street challenged the cumulative impact analyses of water demand and traffic. The Court
dismissed the traffic impact challenge as moot because it was based on “level of service”
congestion calculations, an impact no longer recognized under CEQA. The EIR contained an
analysis based on “vehicle miles traveled” and so otherwise met its transportation impact analysis
requirements.

Ocean Street alleged that the water demand analysis failed because it was based on a ratio analysis
(long held inappropriate under CEQA case law). The Court distinguished the City’s analysis from
an inappropriate use of a ratio, as embodied by the 1990 case of Kings County Farm Bureau v. City
of Hanford: “There, the EIR omitted facts relevant to the collective effect the project and other
sources would have had on air quality (ibid), but here the EIR discusses the project’s contribution
to water consumption in the context of the other sources also contributing to water consumption,
thereby assessing the combined effect of the water supply.” In addition, with specified mitigation
measures, the project’s contribution would not exceed the overall water demand projected by the
City’s Urban Water Management Plan. As a result, the City could reasonably conclude that the
project’s contribution to cumulative water demand was less than significant.

Old East Davis Neighborhood Assoc. v. City of Davis (Jan. 12, 2022) 73
Cal.App.5th 895

The City approved the “Trackside” project on the basis of a Sustainable Communities
Environmental Assessment (SCEA). The project included a four-story, 47,983-square-foot mixed-
use building (including ground floor retail space and 27 apartment units on three upper floors)
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located on 0.5 acre zoned for mixed use. The site is located in a “transition area” between the city’s
Downtown Core and the Old East Davis residential neighborhood, as identified in the General Plan
and other planning documents.

The Trackside site is identified as an “opportunity site”; one of 30 under-utilized downtown sites
identified in City plans for future redevelopment to increase downtown residents and reduce the
need to develop rural agricultural land to accommodate future city growth. Trackside is consistent
with the Davis Downtown and Traditional Residential Neighborhoods (DTRN) Design Guidelines
with regard to development design and density.

Old East Davis sued the City, alleging that the project was inconsistent with City plans and that the
SCEA was inadequate. The trial court agreed with regard to consistency and ruled in favor of Old
East Davis; it did not reach the CEQA claim. The Court of Appeal reversed and dismissed Old East
Davis’ claims.

On the issue of consistency with City plans, the Court found that substantial evidence in the record
supported the City’s action. This should come as no surprise. On planning issues, courts defer to
the judgment of the agency to interpret its own policies when supported by substantial evidence.

On the CEQA issue, the Court held that East Old Davis’ claim is forfeited because the Association
had failed to object to the trial court’s tentative decision that expressly declined to reach the CEQA
claims (in fact, East Old Davis had encouraged the court to adopt the tentative decision without the
CEQA claims). Nonetheless, the Court took at quick look at the CEQA claims, only to conclude:
“... even if the Association’s contentions were preserved, they would lack merit either because the
SCEA addresses the issues raised or the challenge amounts to a disagreement among experts. (See
Cal. Code Regs., tit. 14, § 15151 [‘Disagreement among experts does not make an EIR inadequate .

1)
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SUMMARY OF KEY 2022 CEQA LEGISLATION
By Terry Rivasplata of ICF

The following Assembly Bills (ABs) and Senate Bills (SBs) either directly amend CEQA through
changes to the Public Resources Code (PRC) or otherwise establish new CEQA requirements in
other laws. Statutory references are either to the PRC or the Government Code unless otherwise
noted. All bills take effect on January 1, 2023, except for SB 118, which was effective March 14,
2022. For current information on California legislation, g0 to:
http://leginfo.legislature.ca.gov/faces/billSearchClient.xhtml and search by the number of the bill.

AB 1642 (Chapter 859. Statutes of 2022)

This bill would add PRC Section 21080.31, establishing a statutory exemption for wells that are
part of a water system or domestic wells that have been designated by the State Water Resources
Control Board as high risk or medium risk in the state board’s drinking water needs assessment—
conducted and relied upon by the state board to inform its annual fund expenditure plan—and
where the project is designed to mitigate or prevent a failure of the well or the domestic well that
would leave residents who rely on the well, the water system to which the well is connected, or the
domestic well without an adequate supply of safe drinking water. The lead agency would be
required to file a notice of exemption with the Office of Planning and Research (OPR) as well as
the county clerk.

The well would be subject to the following restrictions:

e  The well project is not designed primarily to serve irrigation or future growth.

e  The well project does not affect wetlands or sensitive habitats.

e  Unusual circumstances do not exist that would cause the well project to have a significant
effect on the environment.

e The well project is not located on a listed hazardous materials/waste site.

e The well project does not have the potential to cause a substantial adverse change in the
significance of a historical resource.

e  The well project’s construction impacts are fully mitigated consistent with applicable law.

e  The cumulative impact of successive reasonably anticipated projects of the same type as the
well project, in the same place, over time, is not significant.

Before determining that a well project is exempt pursuant to this section, a lead agency shall
contact the state board to determine whether claiming the exemption under this section will affect
the ability of the well project to receive federal financial assistance or federally capitalized financial
assistance. A notice of exemption would be required to be filed with the State Clearinghouse
identifying whether a Class 1 or Class 2 exemption was applied and, if not, why not. This statute
would expire January 1, 2028.

AB 2965 (Chapter 38, Statutes of 2022)

This is a CEQA clean-up bill that amends PRC Sections 21167 and 21167.8, and repeals Sections
21168.6.5, 21168.6.6, 21170, and 21171. The bill repeals the streamlined litigation processes
created for the Sacramento Kings arena and Los Angeles football stadium.

SB 118 (Chapter 10, Statutes of 2022)

This bill amends PRC Section 21080.09 on CEQA’s application to campus Long Range
Development Plans (LRDPs). It would provide that once an LRDP has been approved,
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“[e]nrollment or changes in enrollment, by themselves, do not constitute a project as defined in
Section 21065.” In addition, if a court determines that increases in campus population exceed the
projections adopted in the most recent LRDP and analyzed in the supporting EIR, and those
increases result in significant environmental impacts, the court may order the campus or medical
center to prepare a new, supplemental, or subsequent EIR. Only if a new, supplemental, or
subsequent EIR has not been certified within 18 months of that order, the court may enjoin
increases in campus population that exceed the projections adopted in the most recent LRDP and
analyzed in the supporting EIR.

The purpose of this bill is to reverse a court’s enjoining of University of California (UC) Berkeley’s
LRDP because UC Berkeley had approved enrollments exceeding the LRDP’s project description
without preparing a subsequent CEQA document. Accordingly, AB 168 would apply retroactively.

SB 886 (Chapter 663, Statutes of 2022)

This is bill would add PRC Section 21080.58, creating a statutory exemption for qualifying student,
and faculty and staff, housing projects at public universities. The exemption would be subject to the
usual exceptions for biological resources, flood hazard, and other resources, and a project would be
required to pay prevailing wage. The bill repeals itself on January 1, 2030.

SB 922 (Chapter 987, Statutes of 2022)

This bill amends PRC Sections 21080.20 and 21080.25. Section 21080.20 establishes a statutory
exemption for bicycle transit plans. SB 922 would expand this exemption to include active
transportation plans and pedestrian plans. An individual project that is a part of an active
transportation plan or pedestrian plan would remain subject to CEQA unless another exemption
applies to that project. The bill retains the January 1, 2030, expiration date for this statute.

Section 21080.25 establishes a statutory exemption for transit prioritization projects and projects
for pedestrian and bicycle facilities or for the institution or increase of new bus rapid transit, bus, or
light rail services on public or highway rights-of-way. SB 922 extends the expiration date for this
section to January 1, 2030. In addition, the bill would revise and recast the exemption to, among
other things, repeal the requirement that the exempted projects be located in an urbanized area,
extend the exemption by revising the definition of transit prioritization projects, and require
projects for the institution or increase of new bus rapid transit, bus, or light rail service to be located
on a site that is wholly within the boundaries of an urbanized area or urban cluster, as designated by
the United States Census Bureau. The bill would also revise the requirements for the project
business case and racial equity analysis and noticed public meetings to apply to exempted projects
exceeding $100,000,000 and would additionally require the lead agency to complete an analysis of
residential displacement and suggest anti-displacement strategies, designs, or actions for those
projects for which at least 50% of the project or projects’ stops and stations are located in an area at
risk of residential displacement and will have a maximum of 15-minute peak headways. The
applicable metropolitan planning organization would be responsible for defining or identifying
areas at risk of residential displacement.

SB 922 would provide that exempted projects exceeding $50 million in value must hold at least
three noticed public meetings in the project area to hear and respond to public comments, conduct
at least two noticed public meetings annually during project construction for the public to provide
comments, and hold these meetings in the form of either a public community planning meeting held
in the project area or in the form of a regularly scheduled meeting of the governing body of the lead
agency. Such meetings would be noticed as provided in the bill.
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This bill would, for the first time, define the term “transportation demand management” for CEQA
purposes.

Changes Made to CEQA in 2022

Section Effect Bill Chapter | Effective

21080.09 Amends SB 118 10 March 14, 2022
21080.20 Amend SB 922 987 January 1, 2023
21080.25 Amend SB 922 987 January 1, 2023
21080.31 Add AB 1642 859 January 1, 2023
21080.58 Add SB 886 663 January 1, 2023
21167 Amend AB 2965 38 January 1, 2023
21167.8 Amend AB 2965 38 January 1, 2023
21168.6.5 Repeal AB 2965 38 January 1, 2023
21168.6.6 Repeal AB 2965 38 January 1, 2023
21170 Repeal AB 2965 38 January 1, 2023
21171 Repeal AB 2965 38 January 1, 2023
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Changes Made to CEQA Guidelines in 2022

Section Description Effective

N/A No changes were made to the CEQA N/A
Guidelines in 2022.
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CALIFORNIA ENVIRONMENTAL QUALITY ACT
CALIFORNIA PuBLIC RESOURCES CODE
DivisION 13. ENVIRONMENTAL QUALITY
STATUTE, AS AMENDED IN 2022

[The 2022 revisions are shown as follows: new additions are underlined and deletions are indicated
by strikeott. |

Chapter 1: Policy
§ 21000. LEGISLATIVE INTENT

The Legislature finds and declares as follows:

@)

(b)

©

(d)

The maintenance of a quality environment for the people of this state now and in the future is a
matter of statewide concern.

It is necessary to provide a high-quality environment that at all times is healthful and pleasing
to the senses and intellect of man.

There is a need to understand the relationship between the maintenance of high-quality
ecological systems and the general welfare of the people of the state, including their enjoyment
of the natural resources of the state.

The capacity of the environment is limited, and it is the intent of the Legislature that the
government of the state take immediate steps to identify any critical thresholds for the health
and safety of the people of the state and take all coordinated actions necessary to prevent such
thresholds being reached.

Every citizen has a responsibility to contribute to the preservation and enhancement of the
environment.

The interrelationship of policies and practices in the management of natural resources and
waste disposal requires systematic and concerted efforts by public and private interests to
enhance environmental quality and to control environmental pollution.

It is the intent of the Legislature that all agencies of the state government which regulate
activities of private individuals, corporations, and public agencies which are found to affect the
quality of the environment, shall regulate such activities so that major consideration is given to
preventing environmental damage, while providing a decent home and satisfying living
environment for every Californian.

§21001. ADDITIONAL LEGISLATIVE INTENT
The Legislature further finds and declares that it is the policy of the state to:

(@)

(b)

Develop and maintain a high-quality environment now and in the future, and take all action
necessary to protect, rehabilitate, and enhance the environmental quality of the state.

Take all action necessary to provide the people of this state with clean air and water, enjoyment
of aesthetic, natural, scenic, and historic environmental qualities, and freedom from excessive
noise.

Prevent the elimination of fish or wildlife species due to man’s activities, insure that fish and
wildlife populations do not drop below self-perpetuating levels, and preserve for future
generations representations of all plant and animal communities and examples of the major
periods of California history.
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(d) Ensure that the long-term protection of the environment, consistent with the provision of a
decent home and suitable living environment for every Californian, shall be the guiding
criterion in public decisions.

() Create and maintain conditions under which man and nature can exist in productive harmony to
fulfill the social and economic requirements of present and future generations.

(H Require governmental agencies at all levels to develop standards and procedures necessary to
protect environmental quality.

(@ Require governmental agencies at all levels to consider qualitative factors as well as economic
and technical factors and long-term benefits and costs, in addition to short-term benefits and
costs and to consider alternatives to proposed actions affecting the environment.

§21001.1. REVIEW OF PUBLIC AGENCY PROJECTS

The Legislature further finds and declares that it is the policy of the state that projects to be carried
out by public agencies be subject to the same level of review and consideration under this division
as that of private projects required to be approved by public agencies.

§ 21002. APPROVAL OF PROJECTS; FEASIBLE ALTERNATIVE OR MITIGATION MEASURES

The Legislature finds and declares that it is the policy of the state that public agencies should not
approve projects as proposed if there are feasible alternatives or feasible mitigation measures
available which would substantially lessen the significant environmental effects of such projects,
and that the procedures required by this division are intended to assist public agencies in
systematically identifying both the significant effects of proposed projects and the feasible
alternatives or feasible mitigation measures which will avoid or substantially lessen such significant
effects. The Legislature further finds and declares that in the event specific economic, social, or
other conditions make infeasible such project alternatives or such mitigation measures, individual
projects may be approved in spite of one or more significant effects thereof.

§21002.1. USE OF ENVIRONMENTAL IMPACT REPORTS; POLICY

In order to achieve the objectives set forth in Section 21002, the Legislature hereby finds and
declares that the following policy shall apply to the use of environmental impact reports prepared
pursuant to this division:

(@ The purpose of an environmental impact report is to identify the significant effects on the
environment of a project, to identify alternatives to the project, and to indicate the manner in
which those significant effects can be mitigated or avoided.

() Each public agency shall mitigate or avoid the significant effects on the environment of
projects that it carries out or approves whenever it is feasible to do so.

() If economic, social, or other conditions make it infeasible to mitigate one or more significant
effects on the environment of a project, the project may nonetheless be carried out or approved
at the discretion of a public agency if the project is otherwise permissible under applicable laws
and regulations.

@ In applying the policies of subdivisions (b) and (c) to individual projects, the responsibility of the
lead agency shall differ from that of a responsible agency. The lead agency shall be responsible
for considering the effects, both individual and collective, of all activities involved in a project.
A responsible agency shall be responsible for considering only the effects of those activities
involved in a project which it is required by law to carry out or approve. This subdivision
applies only to decisions by a public agency to carry out or approve a project and does not
otherwise affect the scope of the comments that the public agency may wish to make pursuant
to Section 21104 or 21153.
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To provide more meaningful public disclosure, reduce the time and cost required to prepare an
environmental impact report, and focus on potentially significant effects on the environment of
a proposed project, lead agencies shall, in accordance with Section 21100, focus the discussion
in the environmental impact report on those potential effects on the environment of a proposed
project which the lead agency has determined are or may be significant. Lead agencies may
limit discussion on other effects to a brief explanation as to why those effects are not
potentially significant.

§ 21003. PLANNING AND ENVIRONMENTAL REVIEW PROCEDURES; DOCUMENTS;
REPORTS; DATA BASE; ADMINISTRATION OF PROCESS

The Legislature further finds and declares that it is the policy of the state that:

(@)

Local agencies integrate the requirements of this division with planning and environmental
review procedures otherwise required by law or by local practice so that all those procedures, to
the maximum feasible extent, run concurrently, rather than consecutively.

Documents prepared pursuant to this division be organized and written in a manner that will be
meaningful and useful to decision makers and to the public.

Environmental impact reports omit unnecessary descriptions of projects and emphasize feasible
mitigation measures and feasible alternatives to projects.

Information developed in individual environmental impact reports be incorporated into a data
base which can be used to reduce delay and duplication in preparation of subsequent
environmental impact reports.

Information developed in environmental impact reports and negative declarations be
incorporated into a data base which may be used to make subsequent or supplemental
environmental determinations.

All persons and public agencies involved in the environmental review process be responsible
for carrying out the process in the most efficient, expeditious manner in order to conserve the
available financial, governmental, physical, and social resources with the objective that those
resources may be better applied toward the mitigation of actual significant effects on the
environment.

§ 21003.1. ENVIRONMENTAL EFFECTS OF PROJECTS; COMMENTS FROM PUBLIC AND
PUBLIC AGENCIES TO LEAD AGENCIES; AVAILABILITY OF INFORMATION

The Legislature further finds and declares it is the policy of the state that:

(@)

Comments from the public and public agencies on the environmental effects of a project shall
be made to lead agencies as soon as possible in the review of environmental documents,
including, but not limited to, draft environmental impact reports and negative declarations, in
order to allow the lead agencies to identify, at the earliest possible time in the environmental
review process, potential significant effects of a project, alternatives, and mitigation measures
which would substantially reduce the effects.

Information relevant to the significant effects of a project, alternatives, and mitigation measures
which substantially reduce the effects shall be made available as soon as possible by lead
agencies, other public agencies, and interested persons and organizations.

Nothing in subdivisions (a) or (b) reduces or otherwise limits public review or comment periods
currently prescribed either by statute or in guidelines prepared and adopted pursuant to Section
21083 for environmental documents, including, but not limited to, draft environmental impact
reports and negative declarations.



Association of Environmental Professionals 2023 CEQA Statute

§21004. MITIGATING OR AVOIDING A SIGNIFICANT EFFECT; POWERS OF PUBLIC
AGENCY

In mitigating or avoiding a significant effect of a project on the environment, a public agency may
exercise only those express or implied powers provided by law other than this division. However, a
public agency may use discretionary powers provided by such other law for the purpose of
mitigating or avoiding a significant effect on the environment subject to the express or implied
constraints or limitations that may be provided by law.

§ 21005. INFORMATION DISCLOSURE PROVISIONS; NONCOMPLIANCE; PRESUMPTION;
FINDINGS

(@ The Legislature finds and declares that it is the policy of the state that noncompliance with the
information disclosure provisions of this division which precludes relevant information from
being presented to the public agency, or noncompliance with substantive requirements of this
division, may constitute a prejudicial abuse of discretion within the meaning of Sections 21168
and 21168.5, regardless of whether a different outcome would have resulted if the public
agency had complied with those provisions.

(b) It is the intent of the Legislature that, in undertaking judicial review pursuant to Sections 21168
and 21168.5, courts shall continue to follow the established principle that there is no
presumption that error is prejudicial.

() It is further the intent of the Legislature that any court, which finds, or, in the process of
reviewing a previous court finding, finds, that a public agency has taken an action without
compliance with this division, shall specifically address each of the alleged grounds for
noncompliance.

§ 21006. ISSUANCE OF PERMITS, LICENSES, CERTIFICATES OR OTHER ENTITLEMENTS;
WAIVERS OF SOVEREIGN

The Legislature finds and declares that this division is an integral part of any public agency’s
decisionmaking process, including, but not limited to, the issuance of permits, licenses, certificates,
or other entitlements required for activities undertaken pursuant to federal statutes containing
specific waivers of sovereign immunity.

Chapter 2: Short Title
§ 21050. CITATION

This division shall be known and may be cited as the California Environmental Quality Act.

Chapter 2.5: Definitions
§ 21060. APPLICATION OF DEFINITIONS

Unless the context otherwise requires, the definitions in this chapter govern the construction of this
division.
§21060.1. AGRICULTURAL LAND

(@ “Agricultural land” means prime farmland, farmland of statewide importance, or unique
farmland, as defined by the United States Department of Agriculture land inventory and
monitoring criteria, as modified for California.

(b) In those areas of the state where lands have not been surveyed for the classifications specified
in subdivision (a), “agricultural land“ means land that meets the requirements of “prime
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agricultural land” as defined in paragraph (1), (2), (3), or (4) of subdivision (c) of Section 51201 of
the Government Code.

§21060.2.

(a) “Bus rapid transit” means a public mass transit service provided by a public agency or by a
public-private partnership that includes all of the following features:

(1)  Full-time dedicated bus lanes or operation in a separate right-of-way dedicated for public
transportation with a frequency of service interval of 15 minutes or less during the
morning and afternoon peak commute periods.

2)  Transit signal priority.
3)  All-door boarding.
(4  Fare collection system that promotes efficiency.
(5)  Defined stations.
(b) “Bus rapid transit station” means a clearly defined bus station served by a bus rapid transit.

§21060.3. EMERGENCY

“Emergency” means a sudden, unexpected occurrence, involving a clear and imminent danger,
demanding immediate action to prevent or mitigate loss of, or damage to, life, health, property, or
essential public services. “Emergency” includes such occurrences as fire, flood, earthquake, or
other soil or geologic movements, as well as such occurrences as riot, accident, or sabotage.

§21060.5. ENVIRONMENT

“Environment” means the physical conditions that exist within the area which will be affected by a
proposed project, including land, air, water, minerals, flora, fauna, noise, or objects of historic or
aesthetic significance.

§21061. ENVIRONMENTAL IMPACT REPORT

“Environmental impact report” means a detailed statement setting forth the matters specified in
Sections 21100 and 21100.1; provided that information or data which is relevant to such a
statement and is a matter of public record or is generally available to the public need not be
repeated in its entirety in such statement, but may be specifically cited as the source for conclusions
stated therein; and provided further that such information or data shall be briefly described, that its
relationship to the environmental impact report shall be indicated, and that the source thereof shall
be reasonably available for inspection at a public place or public building. An environmental
impact report also includes any comments which are obtained pursuant to Section 21104 or 21153,
or which are required to be obtained pursuant to this division.

— =

An environmental impact report is an informational document which, when its preparation is
required by this division, shall be considered by every public agency prior to its approval or
disapproval of a project. The purpose of an environmental impact report is to provide public
agencies and the public in general with detailed information about the effect which a proposed
project is likely to have on the environment; to list ways in which the significant effects of such a
project might be minimized; and to indicate alternatives to such a project.

In order to facilitate the use of environmental impact reports, public agencies shall require that such
reports contain an index or table of contents and a summary. Failure to include such index, table of
contents, or summary shall not constitute a cause of action pursuant to Section 21167.

§21061.1. FEASIBLE

“Feasible” means capable of being accomplished in a successful manner within a reasonable period
of time, taking into account economic, environmental, social, and technological factors.
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§21061.2. LAND EVALUATION AND SITE ASSESSMENT

“Land evaluation and site assessment” means a decision-making methodology for assessing the
potential environmental impact of state and local projects on agricultural land.

§21061.3. INFILL SITE
“Infill site” means a site in an urbanized area that meets either of the following criteria:
(@ The site has not been previously developed for urban uses and both of the following apply:

(1)  The site is immediately adjacent to parcels that are developed with qualified urban uses,
or at least 75 percent of the perimeter of the site adjoins parcels that are developed with
qualified urban uses and the remaining 25 percent of the site adjoins parcels that have
previously been developed for qualified urban uses.

(2 No parcel within the site has been created within the past 10 years unless the parcel was
created as a result of the plan of a redevelopment agency.

() The site has been previously developed for qualified urban uses.

§21062. LOCAL AGENCY

“Local agency” means any public agency other than a state agency, board, or commission. For
purposes of this division a redevelopment agency and a local agency formation commission are
local agencies, and neither is a state agency, board, or commission.

§ 21063. PUBLIC AGENCY

“Public agency” includes any state agency, board, or commission, any county, city and county, city,
regional agency, public district, redevelopment agency, or other political subdivision.

§ 21064. NEGATIVE DECLARATION

“Negative declaration” means a written statement briefly describing the reasons that a proposed
project will not have a significant effect on the environment and does not require the preparation of
an environmental impact report.

§ 21064.3. MAJOR TRANSIT STOP

“Major transit stop” means a site containing any of the following:
(@ An existing rail or bus rapid transit station.

() A ferry terminal served by either a bus or rail transit service.

(¢ The intersection of two or more major bus routes with a frequency of service interval of 15
minutes or less during the morning and afternoon peak commute periods.

§ 21064.5. MITIGATED NEGATIVE DECLARATION

“Mitigated negative declaration means a negative declaration prepared for a project when the
initial study has identified potentially significant effects on the environment, but (1) revisions in the
project plans or proposals made by, or agreed to by, the applicant before the proposed negative
declaration and initial study are released for public review would avoid the effects or mitigate the
effects to a point where clearly no significant effect on the environment would occur, and (2) there is
no substantial evidence in light of the whole record before the public agency that the project, as
revised, may have a significant effect on the environment.

§ 21065. PROJECT

“Project” means an activity which may cause either a direct physical change in the environment, or
a reasonably foreseeable indirect physical change in the environment, and which is any of the
following:
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(@ An activity directly undertaken by any public agency.

() An activity undertaken by a person which is supported, in whole or in part, through contracts,
grants, subsidies, loans, or other forms of assistance from one or more public agencies.

(c) An activity that involves the issuance to a person of a lease, permit, license, certificate, or other
entitlement for use by one or more public agencies.

§ 21065.3. PROJECT-SPECIFIC EFFECT

“Project-specific effect” means all the direct or indirect environmental effects of a project other
than cumulative effects and growth-inducing effects.

§ 21065.5. GEOTHERMAL EXPLORATORY PROJECT

“Geothermal exploratory project” means a project as defined in Section 21065 composed of not
more than six wells and associated drilling and testing equipment, whose chief and original purpose
is to evaluate the presence and characteristics of geothermal resources prior to commencement of a
geothermal field development project as defined in Section 65928.5 of the Government Code.
Wells included within a geothermal exploratory project must be located at least one-half mile from
geothermal development wells which are capable of producing geothermal resources in commercial
quantities.

§ 21066. PERSON

“Person” includes any person, firm, association, organization, partnership, business, trust,
corporation, limited liability company, company, district, county, city and county, city, town, the
state, and any of the agencies and political subdivisions of those entities, and, to the extent
permitted by federal law, the United States, or any of its agencies or political subdivisions.

§ 21067. LEAD AGENCY

“Lead agency” means the public agency which has the principal responsibility for carrying out or
approving a project which may have a significant effect upon the environment.

§ 21068. SIGNIFICANT EFFECT ON THE ENVIRONMENT

“Significant effect on the environment” means a substantial, or potentially substantial, adverse
change in the environment.

§21068.5. TIERING OR TIER

“Tiering* or “tier” means the coverage of general matters and environmental effects in an
environmental impact report prepared for a policy, plan, program or ordinance followed by
narrower or site-specific environmental impact reports which incorporate by reference the
discussion in any prior environmental impact report and which concentrate on the environmental
effects which (a) are capable of being mitigated, or (b) were not analyzed as significant effects on the
environment in the prior environmental impact report.

§ 21069. RESPONSIBLE AGENCY

“Responsible agency” means a public agency, other than the lead agency, which has responsibility
for carrying out or approving a project.

§21070. TRUSTEE AGENCY

“Trustee agency” means a state agency that has jurisdiction by law over natural resources affected
by a project, that are held in trust for the people of the State of California.

§21071. URBANIZED AREA; DEFINITION

“Urbanized area” means either of the following:
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(@ An incorporated city that meets either of the following criteria:

®
@

Has a population of at least 100,000 persons.

Has a population of less than 100,000 persons if the population of that city and not more
than two contiguous incorporated cities combined equals at least 100,000 persons.

(b) An unincorporated area that satisfies the criteria in both paragraph (1) and (2) of the following
criteria:

@

Is either of the following:

A

Completely surrounded by one or more incorporated cities, and both of the
following criteria are met:

() The population of the unincorporated area and the population of the surrounding
incorporated city or cities equals not less than 100,000 persons.

(i) The population density of the unincorporated area at least equals the population
density of the surrounding city or cities.

Located within an urban growth boundary and has an existing residential population
of at least 5,000 persons per square mile. For purposes of this subparagraph, an
“urban growth boundary” means a provision of a locally adopted general plan that
allows urban uses on one side of the boundary and prohibits urban uses on the other
side.

The board of supervisors with jurisdiction over the unincorporated area has previously
taken both of the following actions:

A

(®)

Issued a finding that the general plan, zoning ordinance, and related policies and
programs applicable to the unincorporated area are consistent with principles that
encourage compact development in a manner that does both of the following:

() Promotes efficient transportation systems, economic growth, affordable housing,
energy efficiency, and an appropriate balance of jobs and housing.

(i) Protects the environment, open space, and agricultural areas.

Submitted a draft finding to the Office of Planning and Research at least 30 days
prior to issuing a final finding, and allowed the office 30 days to submit comments
on the draft findings to the board of supervisors.

§21072. QUALIFIED URBAN USE; DEFINITION

“Qualified urban use” means any residential, commercial, public institutional, transit or
transportation passenger facility, or retail use, or any combination of those uses.

§21073.

“California Native American tribe” means a Native American tribe located in California that is on
the contact list maintained by the Native American Heritage Commission for the purposes of
Chapter 905 of the Statutes of 2004.

§ 21074.

(@ “Tribal cultural resources” are either of the following:

©

Sites, features, places, cultural landscapes, sacred places, and objects with cultural value
to a California Native American tribe that are either of the following:

(A

®)

Included or determined to be eligible for inclusion in the California Register of
Historical Resources.

Included in a local register of historical resources as defined in subdivision (k) of
Section 5020.1.
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(0)

©

(2 A resource determined by the lead agency, in its discretion and supported by substantial
evidence, to be significant pursuant to criteria set forth in subdivision (c) of Section
5024.1. In applying the criteria set forth in subdivision (c) of Section 5024.1 for the
purposes of this paragraph, the lead agency shall consider the significance of the resource
to a California Native American tribe.

A cultural landscape that meets the criteria of subdivision (a) is a tribal cultural resource to the
extent that the landscape is geographically defined in terms of the size and scope of the
landscape.

A historical resource described in Section 21084.1, a unique archaeological resource as defined
in subdivision (g) of Section 21083.2, or a “nonunique archaeological resource” as defined in
subdivision (h) of Section 21083.2 may also be a tribal cultural resource if it conforms with the
criteria of subdivision (a).

Chapter 2.6: General

§ 21080. DIVISION APPLICATION TO DISCRETIONARY PROJECTS; NONAPPLICATION;
NEGATIVE DECLARATIONS; ENVIRONMENTAL IMPACT REPORT PREPARATION

@)

Except as otherwise provided in this division, this division shall apply to discretionary projects
proposed to be carried out or approved by public agencies, including, but not limited to, the
enactment and amendment of zoning ordinances, the issuance of zoning variances, the issuance
of conditional use permits, and the approval of tentative subdivision maps unless the project is
exempt from this division.

This division does not apply to any of the following activities:
(1)  Ministerial projects proposed to be carried out or approved by public agencies.

~

) Emergency repairs to public service facilities necessary to maintain service.

(3  Projects undertaken, carried out, or approved by a public agency to maintain, repair,
restore, demolish, or replace property or facilities damaged or destroyed as a result of a
disaster in a disaster-stricken area in which a state of emergency has been proclaimed by
the Governor pursuant to Chapter 7 (commencing with Section 8550) of Division 1 of
Title 2 of the Government Code.

4  Specific actions necessary to prevent or mitigate an emergency.
) Projects which a public agency rejects or disapproves.
6)  Actions undertaken by a public agency relating to any thermal powerplant site or facility,

including the expenditure, obligation, or encumbrance of funds by a public agency for
planning, engineering, or design purposes, or for the conditional sale or purchase of
equipment, fuel, water (except groundwater), steam, or power for a thermal powerplant,
if the powerplant site and related facility will be the subject of an environmental impact
report, negative declaration, or other document, prepared pursuant to a regulatory
program certified pursuant to Section 21080.5, which will be prepared by the State
Energy Resources Conservation and Development Commission, by the Public Utilities
Commission, or by the city or county in which the powerplant and related facility would
be located if the environmental impact report, negative declaration, or document includes
the environmental impact, if any, of the action described in this paragraph.

(7 Activities or approvals necessary to the bidding for, hosting or staging of, and funding or
carrying out of, an Olympic games under the authority of the International Olympic
Committee, except for the construction of facilities necessary for the Olympic games.

8) The establishment, modification, structuring, restructuring, or approval of rates, tolls,
fares, or other charges by public agencies which the public agency finds are for the
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©

(11)

(12)

(13)

(14)

(15)

purpose of (A) meeting operating expenses, including employee wage rates and fringe
benefits, (B) purchasing or leasing supplies, equipment, or materials, (C) meeting financial
reserve needs and requirements, (D) obtaining funds for capital projects necessary to
maintain service within existing service areas, or (E) obtaining funds necessary to
maintain those intracity transfers as are authorized by city charter. The public agency
shall incorporate written findings in the record of any proceeding in which an exemption
under this paragraph is claimed setting forth with specificity the basis for the claim of
exemption.

All classes of projects designated pursuant to Section 21084.

A project for the institution or increase of passenger or commuter services on rail or
highway rights-of-way already in use, including modernization of existing stations and
parking facilities. For purposes of this paragraph, “highway” shall have the same
meaning as defined in Section 360 of the Vehicle Code.

A project for the institution or increase of passenger or commuter service on high-
occupancy vehicle lanes already in use, including the modernization of existing stations
and parking facilities.

Facility extensions not to exceed four miles in length which are required for the transfer
of passengers from or to exclusive public mass transit guideway or busway public transit
services.

A project for the development of a regional transportation improvement program, the
state transportation improvement program, or a congestion management program
prepared pursuant to Section 65089 of the Government Code.

Any project or portion thereof located in another state which will be subject to
environmental impact review pursuant to the National Environmental Policy Act of 1969
(42 U.S.C. Sec. 4321 et seq.) or similar state laws of that state. Any emissions or
discharges that would have a significant effect on the environment in this state are subject
to this division.

Projects undertaken by a local agency to implement a rule or regulation imposed by a
state agency, board, or commission under a certified regulatory program pursuant to
Section 21080.5. Any site-specific effect of the project which was not analyzed as a
significant effect on the environment in the plan or other written documentation required
by Section 21080.5 is subject to this division.

If a lead agency determines that a proposed project, not otherwise exempt from this division,
would not have a significant effect on the environment, the lead agency shall adopt a negative
declaration to that effect. The negative declaration shall be prepared for the proposed project in
either of the following circumstances:

@

()

There is no substantial evidence, in light of the whole record before the lead agency, that
the project may have a significant effect on the environment.

An initial study identifies potentially significant effects on the environment, but (A)
revisions in the project plans or proposals made by, or agreed to by, the applicant before
the proposed negative declaration and initial study are released for public review would
avoid the effects or mitigate the effects to a point where clearly no significant effect on
the environment would occur, and (B) there is no substantial evidence, in light of the
whole record before the lead agency, that the project, as revised, may have a significant
effect on the environment.

If there is substantial evidence, in light of the whole record before the lead agency, that the
project may have a significant effect on the environment, an environmental impact report shall
be prepared.

10
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() @)  For the purposes of this section and this division, substantial evidence includes fact, a
reasonable assumption predicated upon fact, or expert opinion supported by fact.

0] Substantial evidence is not argument, speculation, unsubstantiated opinion or narrative,
evidence that is clearly inaccurate or erroneous, or evidence of social or economic
impacts that do not contribute to, or are not caused by, physical impacts on the
environment.

(f As a result of the public review process for a mitigated negative declaration, including
administrative decisions and public hearings, the lead agency may conclude that certain
mitigation measures identified pursuant to paragraph (2) of subdivision (c) are infeasible or
otherwise undesirable. In those circumstances, the lead agency, prior to approving the project,
may delete those mitigation measures and substitute for them other mitigation measures that the
lead agency finds, after holding a public hearing on the matter, are equivalent or more effective
in mitigating significant effects on the environment to a less than significant level and that do
not cause any potentially significant effect on the environment. If those new mitigation
measures are made conditions of project approval or are otherwise made part of the project
approval, the deletion of the former measures and the substitution of the new mitigation
measures shall not constitute an action or circumstance requiring recirculation of the mitigated
negative declaration.

(9 Nothing in this section shall preclude a project applicant or any other person from challenging,
in an administrative or judicial proceeding, the legality of a condition of project approval
imposed by the lead agency. If, however, any condition of project approval set aside by either
an administrative body or court was necessary to avoid or lessen the likelihood of the
occurrence of a significant effect on the environment, the lead agency’s approval of the
negative declaration and project shall be invalid and a new environmental review process shall
be conducted before the project can be reapproved, unless the lead agency substitutes a new
condition that the lead agency finds, after holding a public hearing on the matter, is equivalent
to, or more effective in, lessening or avoiding significant effects on the environment and that
does not cause any potentially significant effect on the environment.

§21080.01. CALIFORNIA MEN’S COLONY WEST FACILITY IN SAN LUIS OBISPO COUNTY;
INAPPLICABILITY OF DIVISION TO REOPENING AND OPERATION

This division shall not apply to any activity or approval necessary for the reopening and operation
of the California Men’s Colony West Facility in San Luis Obispo County.

§ 21080.02. KINGS COUNTY; VICINITY OF CORCORAN; NEW PRISON FACILITIES;
APPLICATION OF DIVISION
This division shall not apply to any activity or approval necessary for or incidental to planning,

design, site acquisition, construction, operation, or maintenance of the new prison facility at or in
the vicinity of Corcoran in Kings County as authorized by the act that enacted this section.

§21080.03. KINGS AND AMADOR (IONE) COUNTIES; PRISONS; APPLICATION OF DIVISION

This division shall not apply to any activity or approval necessary for or incidental to the location,
development, construction, operation, or maintenance of the prison in the County of Kings,
authorized by Section 9 of Chapter 958 of the Statutes of 1983, as amended, and of the prison in the
County of Amador (Ione), authorized by Chapter 957 of the Statutes of 1983, as amended.

§ 21080.04. ROCKTRAM-KRUG PASSENGER RAIL SERVICE PROJECT; APPLICATION OF
DIVISION; LEAD AGENCY; LEGISLATIVE INTENT

(@ Notwithstanding paragraph (10) of subdivision (b) of Section 21080, this division applies to a
project for the institution of passenger rail service on a line paralleling State Highway 29 and

11
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running from Rocktram to Krug in the Napa Valley. With respect to that project, and for the
purposes of this division, the Public Utilities Commission is the lead agency.

() It is the intent of the Legislature in enacting this section to abrogate the decision of the
California Supreme Court “that Section 21080, subdivision (b)(11), exempts Wine Train’s
institution of passenger service on the Rocktram-Krug line from the requirements of CEQA” in
Napa Valley Wine Train, Inc. v. Public Utilities Com., 50 Cal. 3d 370.

(c) Nothing in this section is intended to affect or apply to, or to confer jurisdiction upon the Public
Utilities Commission with respect to, any other project involving rail service.

§ 21080.05. SAN FRANCISCO PENINSULA COMMUTE SERVICE PROJECT BETWEEN SAN
FRANCISCO AND SAN JOSE; APPLICATION OF DIVISION

This division does not apply to a project by a public agency to lease or purchase the rail right-of-
way used for the San Francisco Peninsula commute service between San Francisco and San Jose,
together with all branch and spur lines, including the Dumbarton and Vasona lines.

§21080.07. RIVERSIDE AND DEL NORTE COUNTIES; PLANNING AND CONSTRUCTION OF
NEW PRISON FACILITIES; APPLICATION OF DIVISION

This division shall not apply to any activity or approval necessary for or incidental to planning,
design, site acquisition, construction, operation, or maintenance of the new prison facilities located
in any of the following places:

(@ The County of Riverside.
() The County of Del Norte.

§ 21080.09. PUBLIC HIGHER EDUCATION; CAMPUS LOCATION; LONG-RANGE
DEVELOPMENT PLANS

(@ For purposes of this section, the following definitions apply:

(1)  “Public higher education” has the same meaning as specified in Section 66010 of the
Education Code.
2  “Long range development plan” means a physical development and land use plan to meet

the academic and institutional objectives for a particular campus or medical center of
public higher education.

() The selection of a location for a particular campus and the approval of a long range
development plan are subject to this division and require the preparation of an environmental
impact report. i i i

() The approval of a project on a particular campus or medical center of public higher education is
subject to this division and may be addressed, subject to the other provisions of this division, in
a tiered environmental analysis based upon a long range development plan environmental
impact report.

(d) Compliance with this section satisfies the obligations of public higher education pursuant to
this division to consider the environmental impact of academic and—enrellment campus
population plans as they affect campuses or medical centers, provided that any such plans shall
become effective for a campus or medical center only after the environmental effects of those
plans have been analyzed as required by this division in a long range development plan
environmental impact report or tiered analysis based upon that environmental impact report for
that campus or medical center, and addressed as required by this division. Enrollment or
changes in enrollment, by themselves, do not constitute a project as defined in Section 21065.

12
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(e)

(1) If a court determines that increases in campus population exceed the projections adopted

in the most recent long-range development plan and analyzed in the supporting
environmental impact report, and those increases result in significant environmental
impacts, the court may order the campus or medical center to prepare a new,
supplemental, or subsequent environmental impact report. Only if a new, supplemental
or subsequent environmental impact report has not been certified within 18 months of
that order, the court may, pursuant to Sections 525 and 526 of the Code of Civil
Procedure, enjoin increases in campus population that exceed the projections adopted in
the most recent long-range development plan and analyzed in the supporting
environmental impact report.

2 Notwithstanding any other provision of this division, any injunction or judgment in effect

as of the effective date of this subdivision suspending or otherwise affecting enrollment
shall be unenforceable.

©)) The amendments made to this section by Senate Bill 118 of the 2021-22 Regular Session

shall apply retroactively to any decision related to enrollment or changes in enrollment
made before the effective date of that bill.

§21080.1. ENVIRONMENTAL IMPACT REPORT OR NEGATIVE DECLARATION;
DETERMINATION BY LEAD AGENCY; FINALITY; CONSULTATION

@)

The lead agency shall be responsible for determining whether an environmental impact report,
a negative declaration, or a mitigated negative declaration shall be required for any project
which is subject to this division. That determination shall be final and conclusive on all
persons, including responsible agencies, unless challenged as provided in Section 21167.

In the case of a project described in subdivision (c) of Section 21065, the lead agency shall,
upon the request of a potential applicant, provide for consultation prior to the filing of the
application regarding the range of actions, potential alternatives, mitigation measures, and any
potential and significant effects on the environment of the project.

§ 21080.2. ISSUANCE OF LEASE, PERMIT, LICENSE, CERTIFICATE OR OTHER
ENTITLEMENT; DETERMINATION BY LEAD AGENCY; TIME

In the case of a project described in subdivision (c) of Section 21065, the determination required by
Section 21080.1 shall be made within 30 days from the date on which an application for a project
has been received and accepted as complete by the lead agency. This period may be extended 15
days upon the consent of the lead agency and the project applicant.

§21080.3. CONSULTATION WITH RESPONSIBLE AGENCIES; ASSISTANCE BY OFFICE OF
PLANNING AND RESEARCH

@)

Prior to determining whether a negative declaration or environmental impact report is required
for a project, the lead agency shall consult with all responsible agencies and trustee agencies.
Prior to that required consultation, the lead agency may informally contact any of those
agencies.

In order to expedite the requirements of subdivision (a), the Office of Planning and Research,
upon request of a lead agency, shall assist the lead agency in determining the various
responsible agencies and trustee agencies, for a proposed project. In the case of a project
described in subdivision (c) of Section 21065, the request may also be made by the project
applicant.

13
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§21080.3.1.

(@)

(@)

The Legislature finds and declares that California Native American tribes traditionally and
culturally affiliated with a geographic area may have expertise concerning their tribal cultural
resources.

Prior to the release of a negative declaration, mitigated negative declaration, or environmental
impact report for a project, the lead agency shall begin consultation with a California Native
American tribe that is traditionally and culturally affiliated with the geographic area of the
proposed project if: (1) the California Native American tribe requested to the lead agency, in
writing, to be informed by the lead agency through formal notification of proposed projects in
the geographic area that is traditionally and culturally affiliated with the tribe, and (2) the
California Native American tribe responds, in writing, within 30 days of receipt of the formal
notification, and requests the consultation. When responding to the lead agency, the California
Native American tribe shall designate a lead contact person. If the California Native American
tribe does not designate a lead contact person, or designates multiple lead contact people, the
lead agency shall defer to the individual listed on the contact list maintained by the Native
American Heritage Commission for the purposes of Chapter 905 of the Statutes of 2004. For
purposes of this section and Section 21080.3.2, “consultation” shall have the same meaning as
provided in Section 65352.4 of the Government Code.

To expedite the requirements of this section, the Native American Heritage Commission shall
assist the lead agency in identifying the California Native American tribes that are traditionally
and culturally affiliated with the project area.

Within 14 days of determining that an application for a project is complete or a decision by a
public agency to undertake a project, the lead agency shall provide formal notification to the
designated contact of, or a tribal representative of, traditionally and culturally affiliated
California Native American tribes that have requested notice, which shall be accomplished by
means of at least one written notification that includes a brief description of the proposed
project and its location, the lead agency contact information, and a notification that the
California Native American tribe has 30 days to request consultation pursuant to this section.

The lead agency shall begin the consultation process within 30 days of receiving a California
Native American tribe’s request for consultation.

§21080.3.2.

@)

As a part of the consultation pursuant to Section 21080.3.1, the parties may propose mitigation
measures, including, but not limited to, those recommended in Section 21084.3, capable of
avoiding or substantially lessening potential significant impacts to a tribal cultural resource or
alternatives that would avoid significant impacts to a tribal cultural resource. If the California
Native American tribe requests consultation regarding alternatives to the project, recommended
mitigation measures, or significant effects, the consultation shall include those topics. The
consultation may include discussion concerning the type of environmental review necessary,
the significance of tribal cultural resources, the significance of the project’s impacts on the
tribal cultural resources, and, if necessary, project alternatives or the appropriate measures for
preservation or mitigation that the California Native American tribe may recommended to the
lead agency.

The consultation shall be considered concluded when either of the following occurs:

(1)  The parties agree to measures to mitigate or avoid a significant effect, if a significant
effect exists, on a tribal cultural resource.

(0 A party, acting in good faith and after reasonable effort, concludes that mutual agreement
cannot be reached.
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(d)

(1)  This section does not limit the ability of a California Native American tribe or the public

to submit information to the lead agency regarding the significance of the tribal cultural
resources, the significance of the project’s impact on tribal cultural resources, or any
appropriate measures to mitigate the impact.

@ This section does not limit the ability of the lead agency or project proponent to

incorporate changes and additions to the project as a result of the consultation, even if not
legally required.
If the project proponent or its consultants participate in the consultation, those parties shall
respect the principles set forth in this section.

§21080.4. ENVIRONMENTAL IMPACT REPORT; REQUIREMENT DETERMINED BY LEAD
AGENCY; DUTIES OF RESPONSIBLE AGENCIES AND CERTAIN PUBLIC AGENCIES;
CONSULTATION; ASSISTANCE BY OFFICE OF PLANNING AND RESEARCH

(@)

(b)

©

(d)

If a lead agency determines that an environmental impact report is required for a project, the
lead agency shall immediately send notice of that determination by certified mail, email, or an
equivalent procedure to each responsible agency, the Office of Planning and Research, and
each public agency having jurisdiction by law over natural resources affected by the project
that are held in trust for the people of the State of California. Upon receipt of the notice, each
responsible agency, the office, and each public agency having jurisdiction by law over natural
resources affected by the project that are held in trust for the people of the State of California
shall specify to the lead agency the scope and content of the environmental information that is
germane to the statutory responsibilities of that responsible agency, the office, or the public
agency in connection with the proposed project and which, pursuant to the requirements of this
division, shall be included in the environmental impact report. The information shall be
specified in writing and shall be communicated to the lead agency by certified mail, email, or
equivalent procedure not later than 30 days after the date of receipt of the notice of the lead
agency’s determination. The lead agency shall request similar guidance from appropriate
federal agencies.

To expedite the requirements of subdivision (a), the lead agency, any responsible agency, the
Office of Planning and Research, or a public agency having jurisdiction by law over natural
resources affected by the project that are held in trust for the people of the State of California,
may request one or more meetings between representatives of those agencies and the office for
the purpose of assisting the lead agency to determine the scope and content of the
environmental information that any of those responsible agencies, the office, or the public
agencies may require. In the case of a project described in subdivision (c) of Section 21065, the
request may also be made by the project applicant. The meetings shall be convened by the lead
agency as soon as possible, but not later than 30 days after the date that the meeting was
requested.

To expedite the requirements of subdivision (a), the Office of Planning and Research, upon
request of a lead agency, shall assist the lead agency in determining the various responsible
agencies, public agencies having jurisdiction by law over natural resources affected by the
project that are held in trust for the people of the State of California, and any federal agencies
that have responsibility for carrying out or approving a proposed project. In the case of a
project described in subdivision (c) of Section 21065, that request may also be made by the
project applicant.

With respect to the Department of Transportation, and with respect to any state agency that is a
responsible agency or a public agency having jurisdiction by law over natural resources
affected by the project that are held in trust for the people of the State of California, subject to
the requirements of subdivision (a), the Office of Planning and Research shall ensure that the
information required by subdivision (a) is transmitted to the lead agency, and that affected
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agencies are notified regarding meetings to be held upon request pursuant to subdivision (b),
within the required time period.

§21080.5. PLAN OR OTHER WRITTEN DOCUMENTATION; SUBMISSION IN LIEU OF IMPACT
REPORT; REGULATORY PROGRAMS; CRITERIA; CERTIFICATION; PROPOSED CHANGES;
REVIEW; COMMENCEMENT OF ACTIONS; STATE AGENCIES

(@)

(©

Except as provided in Section 21158.1, when the regulatory program of a state agency requires
a plan or other written documentation containing environmental information and complying
with paragraph (3) of subdivision (d) to be submitted in support of an activity listed in
subdivision (b), the plan or other written documentation may be submitted in lieu of the
environmental impact report required by this division if the Secretary of the Resources Agency
has certified the regulatory program pursuant to this section.

This section applies only to regulatory programs or portions thereof that involve either of the
following:

(1)  The issuance to a person of a lease, permit, license, certificate, or other entitlement for
use.

(2 The adoption or approval of standards, rules, regulations, or plans for use in the
regulatory program.

A regulatory program certified pursuant to this section is exempt from Chapter 3 (commencing
with Section 21100), Chapter 4 (commencing with Section 21150), and Section 21167, except
as provided in Article 2 (commencing with Section 21157) of Chapter 4.5.

To qualify for certification pursuant to this section, a regulatory program shall require the
utilization of an interdisciplinary approach that will ensure the integrated use of the natural and
social sciences in decision making and that shall meet all of the following criteria:

(1)  The enabling legislation of the regulatory program does both of the following:
(&) Includes protection of the environment among its principal purposes.

®) Contains authority for the administering agency to adopt rules and regulations for
the protection of the environment, guided by standards set forth in the enabling
legislation.

(2 The rules and regulations adopted by the administering agency for the regulatory program
do all of the following:

(A) Require that an activity will not be approved or adopted as proposed if there are
feasible alternatives or feasible mitigation measures available that would
substantially lessen a significant adverse effect that the activity may have on the
environment.

®) Include guidelines for the orderly evaluation of proposed activities and the
preparation of the plan or other written documentation in a manner consistent with
the environmental protection purposes of the regulatory program.

(© Require the administering agency to consult with all public agencies that have
jurisdiction, by law, with respect to the proposed activity.

() Require that final action on the proposed activity include the written responses of
the issuing authority to significant environmental points raised during the evaluation
process.

() Require the filing of a notice of the decision by the administering agency on the

proposed activity with the Secretary of the Resources Agency. Those notices shall
be available for public inspection, and a list of the notices shall be posted on a

16



CEQA Statute Association of Environmental Professionals 2023

()

weekly basis in the Office of the Resources Agency. Each list shall remain posted
for a period of 30 days.

(F)  Require notice of the filing of the plan or other written documentation to be made to
the public and to a person who requests, in writing, notification. The notification
shall be made in a manner that will provide the public or a person requesting
notification with sufficient time to review and comment on the filing.

(3)  The plan or other written documentation required by the regulatory program does both of
the following:

(A) Includes a description of the proposed activity with alternatives to the activity, and
mitigation measures to minimize any significant adverse effect on the environment
of the activity.

®) Is available for a reasonable time for review and comment by other public agencies
and the general public.

(1)  The Secretary of the Resources Agency shall certify a regulatory program that the
secretary determines meets all the qualifications for certification set forth in this section,
and withdraw certification on determination that the regulatory program has been altered
so that it no longer meets those qualifications. Certification and withdrawal of
certification shall occur only after compliance with Chapter 3.5 (commencing with
Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code.

2 In determining whether or not a regulatory program meets the qualifications for
certification set forth in this section, the inquiry of the secretary shall extend only to the
question of whether the regulatory program meets the generic requirements of
subdivision (d). The inquiry may not extend to individual decisions to be reached under
the regulatory program, including the nature of specific alternatives or mitigation
measures that might be proposed to lessen any significant adverse effect on the
environment of the activity.

(3)  If the secretary determines that the regulatory program submitted for certification does
not meet the qualifications for certification set forth in this section, the secretary shall
adopt findings setting forth the reasons for the determination.

After a regulatory program has been certified pursuant to this section, a proposed change in the
program that could affect compliance with the qualifications for certification specified in
subdivision (d) may be submitted to the Secretary of the Resources Agency for review and
comment. The scope of the secretary’s review shall extend only to the question of whether the
regulatory program meets the generic requirements of subdivision (d). The review may not
extend to individual decisions to be reached under the regulatory program, including specific
alternatives or mitigation measures that might be proposed to lessen any significant adverse
effect on the environment of the activity. The secretary shall have 30 days from the date of
receipt of the proposed change to notify the state agency whether the proposed change will alter
the regulatory program so that it no longer meets the qualification for certification established
in this section and will result in a withdrawal of certification as provided in this section.

An action or proceeding to attack, review, set aside, void, or annul a determination or decision
of a state agency approving or adopting a proposed activity under a regulatory program that has
been certified pursuant to this section on the basis that the plan or other written documentation
prepared pursuant to paragraph (3) of subdivision (d) does not comply with this section shall be
commenced not later than 30 days from the date of the filing of notice of the approval or
adoption of the activity.

(1)  An action or proceeding to attack, review, set aside, void, or annul a determination of the
Secretary of the Resources Agency to certify a regulatory program pursuant to this
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section on the basis that the regulatory program does not comply with this section shall
be commenced within 30 days from the date of certification by the secretary.

(2 In an action brought pursuant to paragraph (1), the inquiry shall extend only to whether
there was a prejudicial abuse of discretion by the secretary. Abuse of discretion is
established if the secretary has not proceeded in a manner required by law or if the
determination is not supported by substantial evidence.

() For purposes of this section, a county agricultural commissioner is a state agency.

() For purposes of this section, an air quality management district or air pollution control district
is a state agency, except that the approval, if any, by a district of a nonattainment area plan is
subject to this section only if, and to the extent that, the approval adopts or amends rules or
regulations.

(K (1)  The secretary, by July 1, 2004, shall develop a protocol for reviewing the prospective
application of certified regulatory programs to evaluate the consistency of those programs
with the requirements of this division. Following the completion of the development of
the protocol, the secretary shall provide a report to the Senate Committee on
Environmental Quality and the Assembly Committee on Natural Resources regarding the
need for a grant of additional statutory authority authorizing the secretary to undertake a
review of the certified regulatory programs.

(2 The secretary may update the protocol, and may update the report provided to the
legislative committees pursuant to paragraph (1) and provide, in compliance with Section
9795 of the Government Code, the updated report to those committees if additional
statutory authority is needed.

(3)  The secretary shall provide a significant opportunity for public participation in
developing or updating the protocol described in paragraph (1) or (2) including, but not
limited to, at least two public meetings with interested parties. A notice of each meeting
shall be provided at least 10 days prior to the meeting to a person who files a written
request for a notice with the agency and to the Senate Committee on Environmental
Quality and the Assembly Committee on Natural Resources.

§21080.8. APPLICATION OF DIVISION; CONVERSION OF EXISTING RENTAL MOBILEHOME
PARK TO RESIDENT INITIATED SUBDIVISION, COOPERATIVE, CONDOMINIUM FOR
MOBILEHOMES

This division does not apply to the conversion of an existing rental mobilehome park to a resident
initiated subdivision, cooperative, or condominium for mobilehomes if the conversion will not
result in an expansion of or change in existing use of the property.

§21080.9. LOCAL COASTAL PROGRAMS OR LONG-RANGE LAND USE DEVELOPMENT;
UNIVERSITY OR GOVERNMENTAL ACTIVITIES AND APPROVALS; APPLICATION OF
DIVISION

This division shall not apply to activities and approvals by any local government, as defined in
Section 30109, or any state university or college, as defined in Section 30119, as necessary for the
preparation and adoption of a local coastal program or long-range land use development plan
pursuant to Division 20 (commencing with Section 30000); provided, however, that certification of
a local coastal program or long-range land use development plan by the California Coastal
Commission pursuant to Chapter 6 (commencing with Section 30500) of Division 20 shall be
subject to the requirements of this division. For the purpose of Section 21080.5, a certified local
coastal program or long-range land use development plan constitutes a plan for use in the
California Coastal Commission’s regulatory program.
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§21080.10. APPLICATION OF DIVISION; GENERAL PLANS; LOW- OR MODERATE- INCOME
OR RESIDENTIAL HOUSING; AGRICULTURAL EMPLOYEE HOUSING

This division does not apply to any of the following:

(8 An extension of time, granted pursuant to Section 65361 of the Government Code, for the
preparation and adoption of one or more elements of a city or county general plan.

(b) Actions taken by the Department of Housing and Community Development or the California
Housing Finance Agency to provide financial assistance or insurance for the development and
construction of residential housing for persons and families of low or moderate income, as
defined in Section 50093 of the Health and Safety Code, if the project that is the subject of the
application for financial assistance or insurance will be reviewed pursuant to this division by
another public agency.

§21080.11. APPLICATION OF DIVISION; SETTLEMENTS BY STATE LANDS COMMISSION

This division shall not apply to settlements of title and boundary problems by the State Lands
Commission and to exchanges or leases in connection with those settlements.

§21080.13. RAILROAD GRADE SEPARATION PROJECTS; APPLICATION OF DIVISION

(@ This division shall not apply to any railroad grade separation project that eliminates an existing
grade crossing or that reconstructs an existing grade separation.

() (1) Whenever a state agency determines that a project is not subject to this division pursuant
to this section, and it approves or determines to carry out the project, the state agency
shall file a notice with the Office of Planning and Research in the manner specified in
subdivisions (b) and (c) of Section 21108.

(2 Whenever a local agency determines that a project is not subject to this division pursuant
to this section, and it approves or determines to carry out the project, the local agency
shall file a notice with the Office of Planning and Research and with the county clerk in
each county in which the project will be located in the manner specified in subdivisions
(b) and (c) of Section 21152.

§21080.14.

(@ This division does not apply to the closure of a railroad grade crossing by order of the Public
Utilities Commission, pursuant to Chapter 6 (commencing with Section 1201) of Part 1 of
Division 1 of the Public Utilities Code, if the Public Utilities Commission finds the crossing to
present a threat to public safety.

() This section does not apply to any crossing for high-speed rail, as defined in Section 185012 of
the Public Utilities Code, or any crossing for a project carried out by the High-Speed Rail
Authority, as described in Section 185020 of the Public Utilities Code, or a successor agency.

(© (1) Whenever a state agency determines that a project is not subject to this division pursuant
to this section, and it approves or determines to carry out the project, the state agency
shall file a notice with the Office of Planning and Research in the manner specified in
subdivisions (b) and (c) of Section 21108.

(2 Whenever a local agency determines that a project is not subject to this division pursuant
to this section, and it approves or determines to carry out the project, the local agency
shall file a notice with the Office of Planning and Research and with the county clerk in
each county in which the project will be located in the manner specified in subdivisions
(b) and (c) of Section 21152.

(d) This section shall remain in effect only until January 1, 2025, and as of that date is repealed.
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§21080.17. APPLICATION OF DIVISION TO ORDINANCES IMPLEMENTING LAW RELATING
TO CONSTRUCTION OF DWELLING UNITS AND SECOND UNITS

This division does not apply to the adoption of an ordinance by a city or county to implement the
provisions of Section 65852.1 or Section 65852.2 of the Government Code.

§21080.18. APPLICATION OF DIVISION TO CLOSING OF PUBLIC SCHOOL MAINTAINING
KINDERGARTEN OR ANY OF GRADES 1 THROUGH 12

This division does not apply to the closing of any public school in which kindergarten or any of
grades 1 through 12 is maintained or the transfer of students from that public school to another
school if the only physical changes involved are categorically exempt under Chapter 3
(commencing with Section 15000) of Division 6 of Title 14 of the California Administrative Code.

§21080.19. RESTRIPING OF STREETS OR HIGHWAYS; APPLICATION OF DIVISION

This division does not apply to a project for restriping of streets or highways to relieve traffic
congestion.

§ 21080.20 TRANSPORTATON PLANS, PEDESTRIAN PLANS, AND BICYCLE

TRANSPORTATION PLANS

(@ (@ _ This division does not apply to a an active transportation plan, a pedestrian plan, or a
bicycle transportation plan for an—urbanized-area—for restriping of streets and highways,
bicycle parking and storage, signal timing to improve street and highway intersection
operations, and related signage for bicycles, pedestrians, and vehicles.

2 An active transportation plan or pedestrian plan is encouraged to include the
consideration of environmental factors, but that consideration does not inhibit or preclude
the application of this section.

©) An individual project that is a part of an active transportation plan or pedestrian plan
remains subject to this division unless another exemption applies to that project.

(b) Before determining that a project described in subdivision (a) is exempt pursuant to this
section, the lead agency shall hold noticed public hearings in areas affected by the bieyele
transpertation—plan project to hear and respond to public comments. Publication of the notice
shall be no fewer times than required by Section 6061 of the Government Code by the public
agency in a newspaper of general circulation in the area affected by the proposed project. If
more than one area will be affected, the notice shall be published in the newspaper of largest
circulation from among the newspapers of general circulation in those areas.

(c) If alocal agency determines that a project is not subject to this division pursuant to this section,
and it determines to approve or carry out that project, the notice shall be filed with the Office of
Planning and Research and the county clerk in the county in which the project is located in the
manner specified in subdivisions (b) and (c) of Section 21152.

(d) For purposes of this section, the following definitions apply:

) “Active transportation plan” means a plan developed by a local jurisdiction that

promotes and encourages people to choose walking, bicycling, or rolling through the

creation of safe, comfortable, connected, and accessible walking, bicycling, or rolling
networks, and encourages alternatives to single-occupancy vehicle trips.

) “Pedestrian plan” means a plan developed by a local jurisdiction that establishes a
comprehensive, coordinated approach to improving pedestrian infrastructure and safety.

(&) (e) This section shall remain in effect only until January 1, 2030, and as of that date is repealed.
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§21080.21. APPLICATION OF DIVISION TO PUBLIC RIGHT-OF-WAY PIPELINE PROJECTS
LESS THAN ONE MILE IN LENGTH

(a)

(b)

This division does not apply to any project of less than one mile in length within a public street
or highway or any other public right-of-way for the installation of a new pipeline or the
maintenance, repair, restoration, reconditioning, relocation, replacement, removal, or
demolition of an existing pipeline. For purposes of this section, “pipeline” includes subsurface
facilities but does not include any surface facility related to the operation of the underground
facility.

This section shall become operative January 1, 2018.

§21080.22. LOCAL GOVERNMENTS; PREPARATION OF GENERAL PLAN AMENDMENTS;
APPLICATION OF DIVISION

(a)

(0)

This division does not apply to activities and approvals by a local government necessary for the
preparation of general plan amendments pursuant to Section 29763, except that the approval of
general plan amendments by the Delta Protection Commission is subject to the requirements of
this division.

For purposes of Section 21080.5, a general plan amendment is a plan required by the regulatory
program of the Delta Protection Commission.

§ 21080.23. PIPELINE PROJECTS; APPLICATION OF DIVISION

(@)

This division does not apply to any project which consists of the inspection, maintenance,
repair, restoration, reconditioning, relocation, replacement, or removal of an existing pipeline,
as defined in subdivision (a) of Section 51010.5 of the Government Code, or any valve, flange,
meter, or other piece of equipment that is directly attached to the pipeline, if the project meets
all of the following conditions:

® (A  The project is less than eight miles in length.

B) Notwithstanding subparagraph (A), actual construction and excavation activities
undertaken to achieve the maintenance, repair, restoration, reconditioning,
relocation, replacement, or removal of an existing pipeline are not undertaken over a
length of more than one-half mile at any one time.

2  The project consists of a section of pipeline that is not less than eight miles from any
section of pipeline that has been subject to an exemption pursuant to this section in the
past 12 months.

@)  The project is not solely for the purpose of excavating soil that is contaminated by
hazardous materials, and, to the extent not otherwise expressly required by law, the party
undertaking the project immediately informs the lead agency of the discovery of
contaminated soil.

@  To the extent not otherwise expressly required by law, the person undertaking the project
has, in advance of undertaking the project, prepared a plan that will result in notification
of the appropriate agencies so that they may take action, if determined to be necessary, to
provide for the emergency evacuation of members of the public who may be located in
close proximity to the project.

() Project activities are undertaken within an existing right-of-way and the right-of-way is
restored to its condition prior to the project.

6)  The project applicant agrees to comply with all conditions otherwise authorized by law,
imposed by the city or county planning department as part of any local agency permit
process, that are required to mitigate potential impacts of the proposed project, and to
otherwise comply with the Keene-Nejedly California Wetlands Preservation Act (Chapter
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7 (commencing with Section 5810) of Division 5), the California Endangered Species
Act (Chapter 1.5 (commencing with Section 2050) of Division 3 of the Fish and Game
Code), and other applicable state laws, and with all applicable federal laws.

() If a project meets all of the requirements of subdivision (a), the person undertaking the project
shall do all of the following:

o

Notify, in writing, any affected public agency, including, but not limited to, any public
agency having permit, land use, environmental, public health protection, or emergency
response authority of the exemption of the project from this division by subdivision (a).

Provide notice to the public in the affected area in a manner consistent with paragraph (3)
of subdivision (b) of Section 21092.

In the case of private rights-of-way over private property, receive from the underlying
property owner permission for access to the property.

Comply with all conditions otherwise authorized by law, imposed by the city or county
planning department as part of any local agency permit process, that are required to
mitigate potential impacts of the proposed project, and otherwise comply with the Keene-
Nejedly California Wetlands Preservation Act (Chapter 7 (commencing with Section
5810) of Division 5), the California Endangered Species Act (Chapter 1.5 (commencing
with Section 2050) of Division 3 of the Fish and Game Code), and other applicable state
laws, and with all applicable federal laws.

() This section does not apply to either of the following:

©
@

A project in which the diameter of the pipeline is increased.
A project undertaken within the boundaries of an oil refinery.

§ 21080.24. PERMITS; ISSUANCE, MODIFICATION, AMENDMENT, OR RENEWAL;
APPLICATION OF LAW

This division does not apply to the issuance, modification, amendment, or renewal of a permit by
an air pollution control district or air quality management district pursuant to Title V, as defined in
Section 39053.3 of the Health and Safety Code, or pursuant to a district Title V program
established pursuant to Sections 42301.10, 42301.11, and 42301.12 of the Health and Safety Code,
unless the issuance, modification, amendment, or renewal authorizes a physical or operational
change to a source or facility.

§ 21080.25
(@ For the purposes of this section, the following definitions apply:

@

“Affordable housing” means any of the following:

(A Housing that is subject to a recorded covenant, ordinance, or law that restricts rents
or sales prices to levels affordable, as defined in Section 50052.5 or 50053 of the
Health and Safety Code, to persons and families of moderate, lower, or very low
income, as defined in Section 50079.5, 50093, or 50105 of the Health and Safety
Code, respectively.

B) Housing that is subject to any form of rent or price control through a public entity’s
valid exercise of its police power.

(©) Housing that had been occupied by tenants within five years from the date of
approval of the development agreement by a primary tenant who was low income
and did not leave voluntarily.

%) “Bicycle facilities” includes, but is not limited to, bicycle parking, bicycle sharing

facilities, and bikeways as defined in Section 890.4 of the Streets and Highways Code.
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“High-occupancy vehicle” means a vehicle with three or more occupants.

“Highway” means a way or place of whatever nature, publicly maintained and open to
the use of the public for purposes of vehicular travel. “Highway” includes a street.

153 2

“Local agency” means a public transit operator, city, county, city and county, special

district, joint powers authority, local or regional transportation agency, or congestion
management agency.
“Part-time transit lanes” means designated highway shoulders that support the operation

of transit vehicles during specified times and are not open to nonpublic transit vehicles at
any time.

“Project labor agreement” has the same meaning as defined in paragraph (1) of
subdivision (b) of Section 2500 of the Public Contract Code.

“Public transit operator” has the same meaning as in Section 99210 of the Public Utilities

{6(10)

AL

Code.

“Skilled and trained workforce” has the same meaning as provided in Chapter 2.9
(commencing with Section 2600) of Part 1 of Division 2 of the Public Contract Code.

“Transit lanes” means street design elements that delineate space within the roadbed as
exclusive to transit use, either full or part time.

“Transit prioritization projects” means any of the following transit project types on

highways or in the public right-of-way:

(A) Signal eeerdination and sign changes, such as signal coordination, signal timing
modifications, signal modifications, or the installation of traffic signs or new signals.
Sionaltimi Feations.

5)(B) The installation of wayside technology and onboard technology.

(E)C) The installation of ramp meters.

(D) The conversion to dedicated transit lanes, including transit queue jump or bypass
lanes, shared turning lanes and turn restrictions, the narrowing of lanes to allow for
dedicated transit lanes or transit reliability improvements, or the widening of
existing transit travel lanes by removing or restricting street parking.

(E) Transit stop access and safety improvements, including, but not limited to, the
installation of transit bulbs and the installation of transit boarding islands.

e

3

‘Transportation demand management program” means a specific program of strategies,
incentives, and tools to be implemented, including, with specified annual status reporting
obligations, to reduce vehicle trips by providing opportunities for the public to choose

sustainable travel options, such as transit, bicycle riding, or walking. A specific program
of strategies, incentives, and tools includes, but is not limited to, any of the following:

(A) _Provision of onsite electric vehicle charging stations in excess of applicable
requirements.
(8) _ Provision of dedicated parking for car share or zero-emission vehicles, or both types

of vehicles, in excess of applicable requirements.
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(c) Provision of bicycle parking in excess of applicable requirements.

() This division does not apply to any of the following projects:

Pedesman and blcycle fa0111t1es—me}adaﬂg—n%w—faeﬂmes—Feppmqeeses—ef—ﬁm—p&Eagfaph—

@

that 1mprove safetv. access, or mobllltv, mcludmg new fac111tles w1thm the pubhc right-
of-way.

Projects that improve customer information and wayfinding for transit riders, bicyclists,
or pedestrians within the public right-of-way.

Transit pr10r1t1zat10n pI'OJ ects.

%F&nsﬁ—seﬁle%wﬁhm—s&*meﬁt-hs—eﬁt-h%eeiwefsmﬂ—& A prOJect for the demgnatlon and
conversion of general purpose lanes ef to high-occupancy vehicle lanes or bus-only lanes,
or highway shoulders to bus-enly—part-time transit lanes, for use either during peak
congestion hours or all day on highways with existing public transit service or where a

public transit agency will be implementing public transit service as identified in a short
range transit plan.

A project for the institution or increase of snew bus rapid transit, bus, or light rail service,
including the construction ef-statiens;-or rehabilitation of stations, terminals, or existing
operations facilities, which will be exclusively used by zero-emission, near-zero-
emission, low oxide of nitrogen engine, compressed natural gas fuel, fuel cell, or hybrid
powertrain buses or light rail vehicles, on existing public rights-of-way or existing
highway rights-of-way, whether or not the right-of-way is in use for public mass transit.
The project shall be located on a site that is wholly within the boundaries of an urbanized
area or urban cluster, as designated by the United States Census Bureau.

(A) A public project to construct or maintain infrastructure t&ehaFg%er—reﬁael—zere—
emisston—transit—buses; or facilities to charge, refuel. or maintain zero-emission
public transit buses, trains, or ferries, prov1ded the project is carried out by a public
transit agency that-is—subjeet-to—and in compliance with, the State Air Resources
Board’s Innovative Clean Transit regulations (Article 4.3 (commencing with Section
2023) of Chapter 1 of Division 3 of Title 13 of the California Code of Regulations)
or any regulations identified by the State Air Resources Board’s 2020 Mobile
Source Strategy, adopted on October 28, 2021, and the project is located on property
owned by the transit-local agency or within an existing public right-of-way or on
property owned by a public or private utility.

(B) A lead agency applying an exemption pursuant to this paragraph for hydrogen
refueling infrastructure or facilities necessary to refuel or maintain zero-emission
public transit buses, trains, or ferries shall comply with clauses (i), (iii), and (iv) of
subparagraph (D) of, and with subparagraph (E) of, paragraph (1) of subdivision (d).

The maintenance, repair, relocation, replacement, or removal of any utility infrastructure
associated with a project identified in paragraphs (1) to (6), inclusive.

A project that consists exclusively of a combination of any of the components of a project
identified in paragraphs (1) to (7), inclusive.

A prejeet planning decision carried out by a eﬁy—er—eeaﬂ%y local agency to reduce
rmmmum—p&ﬂemg—requemeﬂ%s— r eliminate minimum parking requirements or institute

parking maximums, remove or restrict parking, or implement transportation demand
management requirements or programs.
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() Except as provided in subdivision ¢e} (g), a project exempt from this division under this section
shall meet all of the following criteria:

@

42

A publie local local agency is carrylng out the project and is the lead agency for the project.

The project sha i i
eﬂ—%ﬂﬁg—ﬂg—h&s—ef—way—does not 1nduce smgle -occupancy Vehlcle trms add addmonal
highway lanes, widen highways, or add physical infrastructure or striping to highways
except for minor modifications needed for the efficient and safe movement of transit
vehicles, bicycles, or high-occupancy vehicles, such as extended merging lanes, shoulder
improvements, or improvements to the roadway within the existing right of way. The
project shall not include the addition of any auxiliary lanes.

The construction of the project shall not require the demolition of affordable housing
units.

For a project exceeding one hundred million dollars ($100,000,000) in—2020United
States-doHars, a project exempt from this division under this section shall also meet all of
the following:

() The project is incorporated in a regional transportation plan, sustainable
communities strategy, general plan, or other plan that has undergone a
programmatic-level environmental review pursuant to this division within 10 years
of the approval of the project.

®) The project’s construction impacts are fully mitigated consistent with applicable
law.

© (@) The lead agency shall complete and consider the results of a project business
case and a racial equity analysis. The Office of Planning and Research may set
standards guidelines for the project business case and the racial equity analysis
or delegate that authority to metropolitan planning organizations.

(i) The project business case required under this subparagraph shall set forth the
rationale for why the project should be implemented to solve a problem or
address an opportunity, outline strategic goals and objectives of the project,
evaluate other options to achieve the project’s objectives, describe the
economic costs and benefits of the project, describe the financial implications
of the project, and establish what is required to deliver and operate the project.

(i) The racial equity analysis required under this subparagraph shall identfy the
racial equity impacts of the project, identify who will benefit from and be
burdened by the project, and, where significant or disproportionate impacts
exist, suggest strategies, designs, or actions to mitigate those impacts.

(@) The lead agency shall hold noticed public meetings as follows:

() Before determining that a project is exempt pursuant to this section, the lead
agency shall hold at least three noticed public meetings in the project area to
hear and respond to public comments.

(i) At least one of the three public meetings shall review the project business case
and the racial equity analysis. The review of these documents does not inhibit
or preclude application of this section.

(i) The lead agency shall conduct at least two noticed public meetings annually
during project construction for the public to provide comments.
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(vy The public meetings held pursuant to clauses (i) to (iii), inclusive, shall be in
the form of either a public community planning meeting held in the project area
or in the form of a regularly scheduled meeting of the governing body of the
lead agency.

The lead agency shall give public notice of the meetings in subparagraph (D) to the

last known name and address of all the organizations and individuals that have

previously requested notice and shall also give the general public notice using at
least one of the following procedures:

()  Publication of the notice in a newspaper of general circulation in the area
affected by the project. If more than one area will be affected, the notice shall
be published in the newspaper of largest circulation from among the
newspapers of general circulation in those areas.

(i)  Posting of the notice onsite and offsite in the area where the project is located.

(i) Posting of the notice on the lead agency’s internet website and social media
accounts.

In addition to the requirements of paragraph (1), for a project described in that paragraph

for which at least 50 percent of the project or project’s stops and stations are located in an

area that is at risk of residential displacement and that will have a maximum of 15-minute
peak headways, the local agency shall complete an analysis of residential displacement

and suggest antidisplacement strategies, designs, or actions. For a project subject to this

paragraph, the lead agency shall define or identify areas at risk of residential

displacement.
(e) For a project exceeding fifty million dollars ($50,000,000), a project exempt from this division

under this section shall also comply with clauses (i), (iii), and (iv) of subparagraph (D) of, and

with subparagraph (E) of, paragraph (1) of subdivision (d).

& 1)

@

(A) __Except as provided in subdivision €e)(g), in addition to the requirements of

subdivision (c), befere following the granting of an exemption under this section, the
lead agency shall take an action at a public meeting of its governing board to certify
that the project will be completed by a skilled and trained workforce.

Subparagraph (A) does not apply if the lead agency has an existing policy or

certification approved by its governing board that requires the use of a skilled and
trained workforce to complete the project if the lead agency is a signatory to a
project labor agreement that will require the use of a skilled and trained workforce
on the project.

Except as provided in subparagraph (B), for a project that is exempted under this
section, the lead agency shall not enter into a construction contract with any entity
unless the entity provides to the lead agency an enforceable commitment that the
entity and its subcontractors at every tier will use a skilled and trained workforce to
perform all work on the project or a contract that falls within an apprenticeship
occupation in the building and construction trades in accordance with Chapter 2.9
(commencing with Section 2600) of Part 1 of Division 2 of the Public Contract
Code.

Subparagraph (A) does not apply if any of the following requirements are met:

() The lead agency has entered into a project labor agreement that will bind all
contractors and subcontractors performing work on the project er—thelead
ageney-has-contracted to use a skilled and trained workforce and the entity has
agreed to be bound by that project labor agreement.
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i) The project or contract is being performed under the extension or renewal of a
project labor agreement that was entered into by the lead agency before January
1,2021.

(i) The lead-ageneyhas entity contracted to perform the project entered into a
project labor agreement that will bind the lead—ageney entity and all its

subcontractors at every tier performing the project er—thelead—ageney—has
eentraeted to use a skilled and trained workforce.

{e)(@)Subdivisions (c) and (&) (f) do not apply to a project described in paragraph (9) of subdivision

(b).

®(h) If the lead agency determines that a project is not subject to this division pursuant to this
section, and the lead agency determines to carry out that project, the lead agency shall file a
notice of exemption with the Office of Planning and Research and the county clerk of the
county in which the project is located in the manner specified in subdivisions (b) and (c) of
Section 21152.

()

The amendments made to paragraph (5) of subdivision (b) by the measure adding this

paragraph may apply to projects for which a lead agency has filed a notice of exemption
under this section before January 1, 2023.

For projects for which a lead agency has filed a notice of exemption under this section

before January 1, 2023, notwithstanding subdivision (d), as it read on December 31,
2022, the lead agency may certify that the project will be completed by a skilled and
trained workforce after the granting of the exemption under this section or the lead
agency may demonstrate compliance with subparagraph (B) of paragraph (1) of

subdivision (f).

e)() This section shall remain in effect only until January 1, 26232030, and as of that date is
repealed.

§ 21080.26. FLUORIDATION; APPLICATION OF DIVISION; MINOR ALTERATIONS

This division does not apply to minor alterations to utilities made for the purposes of complying
with Sections 4026.7 and 4026.8 of the Health and Safety Code or regulations adopted thereunder.

§21080.27.

(@) For purposes of this section, the following definitions apply:

®

"Eligible public agency" means any of the following:

(&) The County of Los Angeles.

B) The Los Angeles Unified School District.

C) The Los Angeles County Metropolitan Transportation Authority.
D) The Housing Authority of the City of Los Angeles.

(
(
(
() The Los Angeles Homeless Services Authority.
(F) The Los Angeles Community College District.
(

G) The successor agency for the former Community Redevelopment Agency of the
City of Los Angeles.

(H)  The Department of Transportation.
()  The Department of Parks and Recreation.

"Emergency shelters" mean shelters, during a declaration of a shelter crisis described in
Section 8698.2 of the Government Code, that meet the definition of low barrier
navigation center set forth in Section 65660 of the Government Code and meet the
requirements of Section 65662 of the Government Code, that is located in either a mixed-
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(d)

@

use or nonresidential zone permitting multifamily uses or infill site, and that is funded, in
whole or in part, by any of the following:

(A) The Homeless Emergency Aid program established pursuant to Section 50211 of the
Health and Safety Code.

@) The Homeless Housing, Assistance, and Prevention program established pursuant to
Section 50217 of the Health and Safety Code.

(©) Measure H sales tax proceeds approved by the voters on the March 7, 2017, special
election in the County of Los Angeles.

() General bond obligations issued pursuant to Proposition HHH, approved by the
voters of the City of Los Angeles at the November 8, 2016, statewide general
election.

"Supportive housing" means supportive housing, as defined in Section 50675.14 of the
Health and Safety Code, that meets the eligibility requirements of Article 11
(commencing with Section 65650) of Chapter 3 of Division I of Title 7 of the
Government Code or the eligibility requirements for qualified supportive housing or
qualified permanent supportive housing set forth in Ordinance No. 185,489 or 185,492,
and is funded, in whole or in part, by any of the following:

() The No Place Like Home Program (Part 3.9 (commencing with Section 5849.1) of
Division 5 of the Welfare and Institutions Code).

®) The Building Homes and Jobs Trust Fund established pursuant to Section 50470 of
the Health and Safety Code.

(©) Measure H sales tax proceeds approved by the voters on the March 7, 2017, special
election in the County of Los Angeles.

() General bond obligations issued pursuant to Proposition HHH, approved by the
voters of the City of Los Angeles at the November 8, 2016, statewide general
election.

() The City of Los Angeles Housing Impact Trust Fund.

This division does not apply to any activity approved by or carried out by the City of Los
Angeles in furtherance of providing emergency shelters or supportive housing in the City
of Los Angeles.

This division does not apply to any action taken by an eligible public agency to lease,
convey, or encumber land owned by that agency, or to any action taken by an eligible
public agency to facilitate the lease, conveyance, or encumbrance of land owned by that
agency, or to any action taken by an eligible public agency in providing financial
assistance, in furtherance of providing emergency shelters or supportive housing in the
City of Los Angeles.

This division does not apply to the adoption of Ordinance Nos. 185,489 and 185,492 by
the City of Los Angeles in 2018.

If a lead agency determines that an activity is not subject to this division pursuant to paragraph
(D) or (2) of subdivision (b) and determines to approve or carry out the activity, the lead agency
shall file a notice of exemption with the Office of Planning and Research and the county clerk
in the manner specified in subdivisions (b) and (c) of Section 21108 or subdivisions (b) and (c)
of Section 21152.

This section shall remain in effect only until January 1, 2025, and as of that date is repealed.

§21080.28.
(@ This division does not apply to either of the following:
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(1)  The acquisition, sale, or other transfer of interest in land by a public agency for any of the
following purposes:

(A) Preservation of natural conditions existing at the time of transfer, including plant
and animal habitats.

Restoration of natural conditions, including plant and animal habitats.

)

¢) Continuing agricultural use of the land.
) Prevention of encroachment of development into flood plains.
)

Preservation of historical resources.

F)  Preservation of open space or lands for park purposes.

(2 The granting or acceptance of funding by a public agency for purposes of paragraph (1).
Subdivision (a) applies even if physical changes to the environment or changes in the use of the
land are a reasonably foreseeable consequence of the acquisition, sale, or other transfer of the
interests in land, or of the granting or acceptance of funding, provided that environmental

review otherwise required by this division occurs before any project approval that would
authorize physical changes being made to that land.

If the lead agency determines that an activity is not subject to this division pursuant to this
section and the lead agency determines to approve or carry out the activity, the lead agency
shall file a notice with the Office of Planning and Research and with the county clerk in the
county in which the land is located in the manner specified in subdivisions (b) and (c) of
Section 21152.

§21080.29. LA PLAYA PROJECT; APPLICATION OF DIVISION

(@)

©

A project located in Los Angeles County that is approved by a public agency before the
effective date of the act adding this section is not in violation of any requirement of this
division by reason of the failure to construct a roadway across the property transferred to the
state pursuant to subdivision (c) and to construct a bridge over the adjacent Ballona Channel in
Los Angeles County, otherwise required as a mitigation measure pursuant to this division, if all
of the following conditions apply:

(1)  The improvements specified in this subdivision are not constructed, due in whole or in
part, to the project owner’s or developer’s relinquishment of easement rights to construct
those improvements.

(2  The easement rights in paragraph (1) are relinquished in connection with the State of
California, acting by and through the Wildlife Conservation Board of the Department of
Fish and Game, acquiring a wetlands project that is a minimum of 400 acres in size and
located within the coastal zone.

Where those easement rights have been relinquished, any municipal ordinance or regulation
adopted by a charter city or a general law city shall be inapplicable to the extent that the
ordinance or regulation requires construction of the transportation improvements specified in
subdivision (a), or would otherwise require reprocessing or resubmittal of a permit or approval,
including, but not limited to, a final recorded map, a vesting tentative map, or a tentative map,
as a result of the transportation improvements specified in subdivision (a) not being constructed.

(] If the Wildlife Conservation Board of the Department of Fish and Game acquires
property within the coastal zone that is a minimum of 400 acres in size pursuant to a
purchase and sale agreement with Playa Capital Company, LLC, the Controller shall
direct the trustee under the Amendment to Declaration of Trust entered into on or about
December 11, 1984, by First Nationwide Savings, as trustee, Summa Corporation, as
trustor, and the Controller, as beneficiary, known as the HRH Inheritance Tax Security
Trust, to convey title to the trust estate of the trust, including real property commonly
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known as Playa Vista Area C, to the State of California acting by and through the
Wildlife Conservation Board of the Department of Fish and Game for conservation,
restoration, or recreation purposes only, with the right to transfer the property for those
uses to any other agency of the State of California.

(2 This subdivision shall constitute the enabling legislation required by the Amendment to
Declaration of Trust to empower the Controller to direct the trustee to convey title to the
trust estate under the HRH Inheritance Tax Security Trust to the State of California or an
agency thereof.

(3)  The conveyance of the trust estate to the Wildlife Conservation Board pursuant to this
subdivision shall supersede any duty or obligation imposed upon the Controller under the
Probate Code or the Revenue and Taxation Code with respect to the disposition or
application of the net proceeds of the trust estate.

§21080.31.

(@)

For purposes of this section, the following terms have the following definitions:

1 “Adequate supply” has the same meaning as set forth in subdivision (a) of Section
116681 of the Health and Safety Code.

(20 “Domestic well” has the same meaning as set forth in subdivision (i) of Section 116681
of the Health and Safety Code.

3 “Safe drinking water” has the same meaning as set forth in subdivision (0) of Section
116681 of the Health and Safety Code.

(4) “State board” means the State Water Resources Control Board.

(5) “Water system” means all of the following:

(A) A public water system, as defined in subdivision (h) of Section 116275 of the Health
and Safety Code.

(8) A state small water system, as defined in subdivision (n) of Section 116275 of the
Health and Safety Code.

(©) A tribal water system. For purposes of this subparagraph, “tribal water system”
means a tribal water system included by the state board in the drinking water needs
assessment conducted and relied upon by the state board to inform its annual fund
expenditure plan pursuant to subdivision (b) of Section 116769 of the Health and
Safety Code, as that assessment may be updated pursuant to Article 6 (commencing
with Section 116772) of Chapter 4.6 of Part 12 of Division 104 of the Health and

Safety Code.
(6)  “Well” means a wellhead that provides drinking water to a water system.
() “Well project” means a project for the construction, maintenance, repair, or replacement

of a well or a domestic well.

This division does not apply to a well project that meets all of the following conditions:

(1)  The domestic well or water system to which the well is connected has been designated by
the state board as high risk or medium risk in the state board’s drinking water needs
assessment conducted and relied upon by the state board to inform its annual fund
expenditure plan pursuant to subdivision (b) of Section 116769 of the Health and Safety
Code, as that assessment may be updated pursuant to Article 6 (commencing with Section
116772) of Chapter 4.6 of Part 12 of Division 104 of the Health and Safety Code.

2  The well project is designed to mitigate or prevent a failure of the well or the domestic
well that would leave residents that rely on the well, the water system to which the well is

connected, or the domestic well without an adequate supply of safe drinking water.
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(©

©)

(38)  The lead agency determines all of the following:

(A) The well project is not designed primarily to serve irrigation or future growth.

() The well project does not affect wetlands or sensitive habitats.

(©) Unusual circumstances do not exist that would cause the well project to have a
significant effect on the environment.

() The well project is not located on a site that is included on any list compiled
pursuant to Section 65962.5 of the Government Code.

() The well project does not have the potential to cause a substantial adverse change in
the significance of a historical resource.

(F) _The well project’s construction impacts are fully mitigated consistent with
applicable law.

(6) The cumulative impact of successive reasonably anticipated projects of the same
type as the well project, in the same place, over time, is not significant.

Before determining that a well project is exempt pursuant to this section, a lead agency shall

contact the state board to determine whether claiming the exemption under this section will
affect the ability of the well project to receive federal financial assistance or federally

capitalized financial assistance.

(1) A lead agency that determines that a well project is exempt pursuant to this section shall
file a notice of exemption, as described in Section 15062 of Title 14 of the California
Code of Regulations, with the Office of Planning and Research in the manner specified in
subdivisions (b) and (c¢) of Section 21108 and with the county clerk in the manner
specified in subdivisions (b) and (c) of Section 21152.

2 When a lead agency files a notice of exemption pursuant to paragraph (1), the lead
agency shall also include the following information:

(A Whether Section 21080 or 21080.47 of this code or Section 15301 or 15302 of Title
14 of the California Code of Regulations could apply to the well project.

(8) If Section 21080 or 21080.47 of this code or Section 15301 or 15302 of Title 14 of
the California Code of Regulations do not apply to the well project, the reason that
the sections do not apply.

This section shall remain in effect only until January 1, 2028, and as of that date is repealed.

§ 21080.32. EXEMPTION OF SPECIFIED ACTIONS BY PUBLICLY OWNED TRANSIT
AGENCIES; IMPLEMENTATION OF BUDGET REDUCTIONS

@)

©

This section shall only apply to publicly owned transit agencies, but shall not apply to any
publicly owned transit agency created pursuant to Section 130050.2 of the Public Utilities
Code.

Except as provided in subdivision (c), and in accordance with subdivision (d), this division does
not apply to actions taken on or after July 1, 1995, by a publicly owned transit agency to
implement budget reductions caused by the failure of agency revenues to adequately fund
agency programs and facilities.

This section does not apply to any action to reduce or eliminate a transit service, facility,
program, or activity that was approved or adopted as a mitigation measure in any
environmental document authorized by this division or the National Environmental Policy Act
(42 U.S.C. Sec. 4321 et seq.) or to any state or federal requirement that is imposed for the
protection of the environment.

(1)  This section applies only to actions taken after the publicly owned transit agency has
made a finding that there is a fiscal emergency caused by the failure of agency revenues
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to adequately fund agency programs and facilities, and after the publicly owned transit
agency has held a public hearing to consider those actions. A publicly owned transit
agency that has held such a hearing shall respond within 30 days at a regular public
meeting to suggestions made by the public at the initial public hearing. Those actions
shall be limited to projects defined in subdivision (a) or (b) of Section 21065 which initiate
or increase fees, rates, or charges charged for any existing public service, program, or
activity; or reduce or eliminate the availability of an existing publicly owned transit
service, facility, program, or activity.

2 For purposes of this subdivision, “fiscal emergency,” when applied to a publicly owned
transit agency, means that the agency is projected to have negative working capital within
one year from the date that the agency makes the finding that there is a fiscal emergency
pursuant to this section. Working capital shall be determined by adding together all
unrestricted cash, unrestricted short-term investments, and unrestricted short-term
accounts receivable and then subtracting unrestricted accounts payable. Employee
retirement funds, including Internal Revenue Code Section 457 deferred compensation
plans and Section 401() plans, health insurance reserves, bond payment reserves,
workers’ compensation reserves, and insurance reserves, shall not be factored into the
formula for working capital.

§ 21080.33. EMERGENCY PROJECTS TO MAINTAIN, REPAIR OR RESTORE EXISTING
HIGHWAYS; APPLICATION OF DIVISION; EXCEPTIONS

This division does not apply to any emergency project undertaken, carried out, or approved by a
public agency to maintain, repair, or restore an existing highway, as defined in Section 360 of the
Vehicle Code, except for a highway designated as an official state scenic highway pursuant to
Section 262 of the Streets and Highways Code, within the existing right-of-way of the highway,
damaged as a result of fire, flood, storm, earthquake, land subsidence, gradual earth movement, or
landslide, within one year of the damage. This section does not exempt from this division any
project undertaken, carried out, or approved by a public agency to expand or widen a highway
damaged by fire, flood, storm, earthquake, land subsidence, gradual earth movement, or landslide.

§ 21080.35. CARRYING OUT OR APPROVING A PROJECT; DEFINITION

For the purposes of Section 21069, the phrase “carrying out or approving a project” shall include
the carrying out or approval of a plan for a project that expands or enlarges an existing publicly
owned airport by any political subdivision, as described in Section 21661.6 of the Public Utilities
Code.

§21080.35.

(@ Except as provided in subdivision (d), this division does not apply to the installation of a solar
energy system on the roof of an existing building or at an existing parking lot.

(b) For the purposes of this section, the following terms mean the following:

(1)  “Existing parking lot” means an area designated and used for parking of vehicles as of
the time of the application for the solar energy system and for at least the previous two
years.

(2 “Solar energy system” includes all associated equipment. Associated equipment consists

of parts and materials that enable the generation and use of solar electricity or solar-
heated water, including any monitoring and control, safety, conversion, and emergency

! Section 21080.35, as added by SB 226, was mislabeled and codified under the same number as an existing code section with
unrelated content. AB 226 does not amend the existing language of Section 21080.35.
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© @

responder equipment necessary to connect to the customer’s electrical service or
plumbing and any equipment, as well as any equipment necessary to connect the energy
generated to the electrical grid, whether that connection is onsite or on an adjacent parcel
of the building and separated only by an improved right-of-way. “Associated equipment”
does not include a substation.

Associated equipment shall be located on the same parcel of the building, except that
associated equipment necessary to connect the energy generated to the electrical grid may
be located immediately adjacent to the parcel of the building or immediately adjacent to
the parcel of the building and separated only by an improved right-of-way.

Associated equipment shall not occupy more than 500 square feet of ground surface and
the site of the associated equipment shall not contain plants protected by the Native Plant
Protection Act (Chapter 10 (commencing with Section 1900) of Division 2 of the Fish
and Game Code).

(d) This section does not apply if the associated equipment would otherwise require one of the
following:

®

@

An individual federal permit pursuant to Section 401 or 404 of the federal Clean Water
Act (33 U.S.C. Sec. 1341 or 1344) or waste discharge requirements pursuant to the
Porter-Cologne Water Quality Control Act (Division 7 (commencing with Section 13000)
of the Water Code).

An individual take permit for species protected under the federal Endangered Species Act
of 1973 (16 U.S.C. Sec. 1531 et seq.) or the California Endangered Species Act (Chapter
1.5 (commencing with Section 2050) of Division 3 of the Fish and Game Code).

A streambed alteration permit pursuant to Chapter 6 (commencing with Section 1600) of
Division 2 of the Fish and Game Code.

(¢) This section does not apply if the installation of a solar energy system at an existing parking lot
involves either of the following:

®

@

The removal of a tree required to be planted, maintained, or protected pursuant to local,
state, or federal requirements, unless the tree dies and there is no requirement to replace
the tree.

The removal of a native tree over 25 years old.

() This section does not apply to any transmission or distribution facility or connection.

§21080.42.

(@ The following transportation projects are exempt from this division:

®

U.S. Highway 101 interchange modification, adding southbound auxiliary lane and
southbound mixed flow lane, from Interstate 280 to Yerba Buena Road, in Santa Clara
County.

Construct north and southbound high-occupancy vehicle lanes on 1-805 from I-5 to
Carroll Canyon Road, including construction of north-facing direct access ramps in San
Diego County.

State Route 99, Los Molinas rehabilitation and traffic calming, from Orange Street to
Tehama Vine Road, in Tehama County.

State Route 99, Island Park widening project, adding one mixed flow lane in each
direction, from Ashlan Avenue to Grantlund Avenue, in Fresno County.

State Route 99 median widening, adding one mixed flow lane in each direction, from
State Route 120 west to 0.4 miles north of Arch Road, in Manteca in San Joaquin
County.
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State Route 12 pavement rehabilitation and shoulder widening in San Joaquin County on
Bouldin Island.

State Route 91 widening, adding one mixed flow lane in each direction, from State Route
55 to Weir Canyon Road in Orange County.

U.S. Highway 101 pavement rehabilitation and shoulder widening in San Luis Obispo
County.

(b) An exemption provided pursuant to subdivision (a) shall not apply to a transportation project if,
on or after February 1, 2009, a lead agency changes the scope of that project from the manner
in which the project is described in subdivision (a).

§21080.47

(@) For purposes of this section, the following definitions apply:

®

“Community water system” means a public water system that serves at least 15 service
connections used by yearlong residents or regularly serves at least 25 yearlong residents
within the area served by the public water system.

“Disadvantaged community” means a community with an annual median household
income that is less than 80 percent of the statewide annual median household income.

“Nontransient noncommunity water system” means a public water system that is not a
community water system and that regularly serves at least 25 of the same persons more
than six months per year.

(A) “Project” means a project that consists solely of the installation, repair, or
reconstruction of one or more of the following:

() Drinking water groundwater wells with a maximum flow rate of up to 250
gallons per minute.

(i) Drinking water treatment facilities with a footprint of less than 2,500 square
feet that are not located in an environmentally sensitive area.

(i) Drinking water storage tanks with a capacity of up to 250,000 gallons.

(vy Booster pumps and hydropneumatic tanks.

(vy  Pipelines of less than one mile in length in a road right-of-way or up to seven
miles in length in a road right-of-way when the project is required to address
threatened or current drinking water violations.

(vi  Water service lines.

(vi) Minor drinking water system appurtenances, including, but not limited to,
system and service meters, fire hydrants, water quality sampling stations,
valves, air releases and vacuum break valves, emergency generators, backflow
prevention devices, and appurtenance enclosures.

®) “Project” does not include either of the following categories of projects:

()  Facilities that are constructed primarily to serve irrigation or future growth.

(i)  Facilities that are used to dam, divert, or convey surface water.

“Project labor agreement” has the same meaning as in paragraph (1) of subdivision (b) of
Section 2500 of the Public Contract Code.

“Public water system” means a system for the provision of water for human consumption
through pipes or other constructed conveyances that has 15 or more service connections
or regularly serves at least 25 individuals daily at least 60 days out of the year, and shall
include, but not be limited to, any of the following:
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(10)

@

(A) Any collection, treatment, storage, and distribution facilities under the control of,
and used primarily in connection with, the public water system.

(B) Any collection or pretreatment storage facilities not under the control of the operator
of the public water system, but that are used primarily in connection with the public
water system.

(© Any system for the provision of water for human consumption through pipes or
other constructed conveyances that treats water on behalf of one or more public
water systems for the purpose of rendering it safe for human consumption.

“Skilled and trained workforce” has the same meaning as provided in Chapter 2.9
(commencing with Section 2600) of Part 1 of Division 2 of the Public Contract Code.

“Small community water system” means a community water system that serves no more
than 3,300 service connections or a yearlong population of no more than 10,000 persons.

“Small disadvantaged community water system” means either a small community water
system that serves one or more disadvantaged communities or a nontransient
noncommunity water system that primarily serves one or more schools that serve one or
more disadvantaged communities.

“State small water system” means a system for the provision of piped water to a
disadvantaged community for human consumption that serves at least 5, but not more
than 14, service connections and does not regularly serve drinking water to more than an
average of 25 individuals daily for more than 60 days out of the year.

This division does not apply to a project that meets the requirements of subdivision (c)
and subdivision (d) or (e), as appropriate, and that primarily benefits a small
disadvantaged community water system or a state small water system in any of the
following ways:

(A Improving the small disadvantaged community water system’s or state small water
system’s water quality, water supply, or water supply reliability.

®) Encouraging water conservation.

(©) Providing drinking water service to existing residences within a disadvantaged
community, a small disadvantaged community water system, or a state small water
system where there is evidence that the water exceeds maximum contaminant levels
for primary or secondary drinking water standards or where the drinking water well
is no longer able to produce an adequate supply of safe drinking water.

Before determining a project is exempt under this section, the lead agency shall contact
the State Water Resources Control Board to determine whether claiming the exemption
under this section will affect the ability of the small disadvantaged community water
system or the state small water system to receive federal financial assistance or federally
capitalized financial assistance.

The project meets all of the following:

1
@

@

@

(©)

Does not affect wetlands or sensitive habitats.

Unusual circumstances do not exist that would cause a significant effect on the
environment.

Is not located on a hazardous waste site that is included on any list compiled pursuant to
Section 65962.5 of the Government Code.

Does not have the potential to cause a substantial adverse change in the significance of a
historical resource.

The construction impacts are fully mitigated consistent with applicable law.
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6)  The cumulative impact of successive reasonably anticipated projects of the same type as
the project, in the same place, over time, is not significant.

(d @  For a project undertaken by a public agency that is exempt from this division pursuant to
this section, except as provided in paragraph (2), an entity shall not be prequalified or
shortlisted or awarded a contract by the public agency to perform any portion of the
project unless the entity provides an enforceable commitment to the public agency that
the entity and its subcontractors at every tier will use a skilled and trained workforce to
perform all work on the project or contract that falls within an apprenticeable occupation
in the building and construction trades.

(2 Paragraph (1) does not apply if any of the following requirements are met:

A

©

The public agency has entered into a project labor agreement that will bind all
contractors and subcontractors performing work on the project or contract to use a
skilled and trained workforce, and the entity agrees to be bound by that project labor
agreement.

The project or contract is being performed under the extension or renewal of a
project labor agreement that was entered into by the public agency before January 1,
2021.

The entity has entered into a project labor agreement that will bind the entity and all
of its subcontractors at every tier performing the project or contract to use a skilled
and trained workforce.

(e) For a project undertaken by a private entity that is exempt from this division pursuant to this
section, the project applicant shall do both of the following:

(1)  Certify to the lead agency that either of the following is true:

A

®

The entirety of the project is a public work for purposes of Chapter 1 (commencing
with Section 1720) of Part 7 of Division 2 of the Labor Code.

If the project is not in its entirety a public work, all construction workers employed
in the execution of the project will be paid at least the general prevailing rate of per
diem wages for the type of work and geographic area, as determined by the Director
of Industrial Relations pursuant to Sections 1773 and 1773.9 of the Labor Code,
except that apprentices registered in programs approved by the Chief of the Division
of Apprenticeship Standards may be paid at least the applicable apprentice
prevailing rate. If the project is subject to this subparagraph, then, for those portions
of the project that are not a public work, all of the following shall apply:

() The project applicant shall ensure that the prevailing wage requirement is
included in all contracts for the performance of the work.

(i) All contractors and subcontractors shall pay to all construction workers
employed in the execution of the work at least the general prevailing rate of per
diem wages, except that apprentices registered in programs approved by the
Chief of the Division of Apprenticeship Standards may be paid at least the
applicable apprentice prevailing rate.

@iy () Except as provided in subclause (III), all contractors and subcontractors
shall maintain and verify payroll records pursuant to Section 1776 of the
Labor Code and make those records available for inspection and copying
as provided by that section.

() Except as provided in subclause (III), the obligation of the contractors and
subcontractors to pay prevailing wages may be enforced by the Labor
Commissioner through the issuance of a civil wage and penalty
assessment pursuant to Section 1741 of the Labor Code, which may be
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reviewed pursuant to Section 1742 of the Labor Code, within 18 months
after the completion of the project, by an underpaid worker through an
administrative complaint or civil action, or by a joint labor-management
committee through a civil action under Section 1771.2 of the Labor Code.
If a civil wage and penalty assessment is issued, the contractor,
subcontractor, and surety on a bond or bonds issued to secure the payment
of wages covered by the assessment shall be liable for liquidated damages
pursuant to Section 1742.1 of the Labor Code.

(i Subclauses (I) and (II) do not apply if all contractors and subcontractors
performing work on the project are subject to a project labor agreement
that requires the payment of prevailing wages to all construction workers
employed in the execution of the project and provides for enforcement of
that obligation through an arbitration procedure.

Notwithstanding subdivision (c) of Section 1773.1 of the Labor Code, the
requirement that employer payments not reduce the obligation to pay the hourly
straight time or overtime wages found to be prevailing shall not apply if
otherwise provided in a bona fide collective bargaining agreement covering the
worker. The requirement to pay at least the general prevailing rate of per diem
wages does not preclude use of an alternative workweek schedule adopted
pursuant to Section 511 or 514 of the Labor Code.

(2) Certify to the lead agency that a skilled and trained workforce will be used to perform all
construction work on the project. All of the following requirements shall apply to the

project:

A

(®)

The applicant shall require in all contracts for the performance of work that every
contractor and subcontractor at every tier will individually use a skilled and trained
workforce to complete the project.

Every contractor and subcontractor shall use a skilled and trained workforce to
complete the project.

U

(i)

Except as provided in clause (ii), the applicant shall provide to the lead agency,
on a monthly basis while the project or contract is being performed, a report
demonstrating compliance with Chapter 2.9 (commencing with Section 2600)
of Part 1 of Division 2 of the Public Contract Code. A monthly report provided
to the lead agency pursuant to this clause shall be a public record under the
California Public Records Act (Chapter 3.5 (commencing with Section 6250)
of Division 7 of Title 1 of the Government Code) and shall be open to public
inspection. An applicant that fails to provide a monthly report demonstrating
compliance with Chapter 2.9 (commencing with Section 2600) of Part 1 of
Division 2 of the Public Contract Code shall be subject to a civil penalty of ten
thousand dollars ($10,000) per month for each month for which the report has
not been provided. Any contractor or subcontractor that fails to use a skilled
and trained workforce shall be subject to a civil penalty of two hundred dollars
($200) per day for each worker employed in contravention of the skilled and
trained workforce requirement. Penalties may be assessed by the Labor
Commissioner within 18 months of completion of the project using the same
procedures for issuance of civil wage and penalty assessments pursuant to
Section 1741 of the Labor Code, and may be reviewed pursuant to the same
procedures in Section 1742 of the Labor Code. Penalties shall be paid to the
State Public Works Enforcement Fund.

Clause (i) does not apply if all contractors and subcontractors performing work
on the project are subject to a project labor agreement that requires compliance
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with the skilled and trained workforce requirement and provides for
enforcement of that obligation through an arbitration procedure.

() If the lead agency determines that a project is not subject to this division pursuant to this
section, and the lead agency determines to approve or carry out that project, the lead agency
shall file a notice of exemption with the Office of Planning and Research and the county clerk
of the county in which the project is located in the manner specified in subdivisions (b) and (c)
of Section 21152.

(@ This section shall remain in effect only until January 1, 2028, and as of that date is repealed.

§21080.50

(@ For purposes of this section, the following definitions apply:

(1)  “Interim motel housing project” or “project” means the conversion of a structure with a
certificate of occupancy as a motel, hotel, residential hotel, or hostel to supportive or
transitional housing, and the conversion meets one or both of the following conditions:

() It does not result in the expansion of more than 10 percent of the floor area of any
individual living unit in the structure.

@) It does not result in any significant effects relating to traffic, noise, air quality, or
water quality.

(2 “Residential hotel” has the same meaning as defined in Section 50519 of the Health and
Safety Code.

()  “Supportive housing” means housing linked to onsite or offsite supportive services and
with no limit on length of stay for persons with low incomes who have one or more
disabilities and may include, among other populations, adults, emancipated minors,
families with children, elderly persons, young adults aging out of the foster care system,
individuals exiting from institutional settings, veterans, and homeless people.

(4 “Supportive services” means services that are provided on a voluntary basis to residents
of supportive or transitional housing, including, but not limited to, a combination of
subsidized and permanent housing services, intensive case management, medical and
mental health care, substance abuse treatment, employment services, benefits advocacy,
and other services or service referrals necessary to obtain and maintain housing.

(5)  “Transitional housing” means temporary housing linked to supportive services that is
offered, usually for a period of up to 24 months, to facilitate movement to permanent
housing for persons with low incomes who may have one or more disabilities, and may
include, among other populations, adults, emancipated minors, families with children,
elderly persons, young adults aging out of the foster care system, individuals exiting from
institutional settings, veterans, and homeless people.

(b) This division does not apply to an interim motel housing project.

(©) A lead agency that determines an interim motel housing project is exempt pursuant to this
section shall file a notice of exemption in accordance with subdivision (b) of Section 21152
with the Office of Planning and Research.

(d) This section shall remain in effect only until January 1, 2025, and as of that date is repealed.

§21080.51

@)

This division does not apply to a project funded by Item 7502-062-8506 of the Budget Act of
2021 or any entity, including a public entity or private or nonprofit corporation, that consists of
linear broadband deployment in a right-of-way if the project meets all of the following
conditions:
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(1)  The project is located in an area identified by the Public Utilities Commission as a
component of the statewide open-access middle-mile broadband network pursuant to
Section 11549.54 of the Government Code.

(2 The project is constructed along, or within 30-feet of, the right-of-way of any public road
or highway.

(3)  The project is either deployed underground where the surface area is restored to a
condition existing before the project or placed aerially along an existing utility pole right-
of-way.

@  The project incorporates, as a condition of project approval, measures developed by the
Public Utilities Commission or the Department of Transportation to address potential
environmental impacts. At minimum, the project shall be required to include monitors
during construction activities and measures to avoid or address impacts to cultural and
biological resources.

(5)  The project applicant agrees to comply with all conditions otherwise authorized by law,
imposed by the planning department of a city or county as part of a local agency permit
process, that are required to mitigate potential impacts of the proposed project, and to
comply with the Keene-Nejedly California Wetlands Preservation Act (Chapter 7
(commencing with Section 5810) of Division 5), the California Endangered Species Act
(Chapter 1.5 (commencing with Section 2050) of Division 3 of the Fish and Game Code),
as applicable, other applicable state laws, and all applicable federal laws.

If a project meets all of the requirements of subdivision (a), the person undertaking the project
shall do all of the following:

(1)  Notify, in writing, any affected public agency, including, but not limited to, any public
agency having permit, land use, environmental, public health protection, or emergency
response authority, of the exemption of the project pursuant to this section.

(2 Provide notice to the public in the area affected by the project in a manner consistent with
subdivision (b) of Section 21108.

(3)  In the case of private rights-of-way over private property, receive from the underlying
property owner permission for access to the property.

4  Comply with all conditions authorized by law imposed by the planning department of a
city or county as part of any local agency permit process, that are required to mitigate
potential impacts of the proposed project, and otherwise comply with the Keene-Nejedly
California Wetlands Preservation Act (Chapter 7 (commencing with Section 5810) of
Division 5), the California Endangered Species Act (Chapter 1.5 (commencing with
Section 2050) of Division 3 of the Fish and Game Code), as applicable, other applicable
state laws, and all applicable federal laws.

21080.56.

@)

(b)
©

This division does not apply to a project that is exclusively one of the following:

(1) A project to conserve, restore, protect, or enhance, and assist in the recovery of California
native fish and wildlife, and the habitat upon which they depend.

(o) A project to restore or provide habitat for California native fish and wildlife.
An eligible project may have incidental public benefits, such as public access and recreation.
This section does not apply to a project unless the project does both of the following:

(1)  Results in long-term net benefits to climate resiliency, biodiversity, and sensitive species
recovery.

(2 Includes procedures and ongoing management for the protection of the environment.
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()

(0]

This section does not apply to a project that includes construction activities, except for
construction activities solely related to habitat restoration.

The lead agency shall obtain the concurrence of the Director of Fish and Wildlife for the
determinations required pursuant to subdivisions (a) to (d), inclusive. The director shall
document the director’s concurrence using substantial evidence and best available science.

The project shall remain subject to all other applicable federal, state, and local laws and
regulations, and shall not weaken or violate any applicable environmental or public health
standards.

Within 48 hours of making a determination that a project is exempt pursuant to this section, a
lead agency shall file a notice described in subdivision (b) of Section 21108 or subdivision (b)
of Section 21152 with the Office of Planning and Research, and the Department of Fish and
Wildlife shall post the concurrence of the Director of Fish and Wildlife on the department’s
internet website.

The Natural Resources Agency shall, in accordance with Section 9795 of the Government
Code, report annually to the Legislature all determinations pursuant to this section.

This section shall remain in effect only until January 1, 2025, and as of that date is repealed.

21080.58.

@

For purposes of this section, the following definitions apply:

@ “Faculty and staff housing project” means one or more housing facilities to be occupied

by faculty or staff of one or more campuses, and owned by a public university, including

dining, academic, and faculty and staff support service spaces and other necessary and
usual attendant and related facilities and equipment.

2 “Public university” means the University of California, the California State University, or
the California Community Colleges.

3 “Skilled and trained workforce” has the same meaning as in Chapter 2.9 (commencin,
with Section 2600) of Part 1 of Division 2 of the Public Contract Code.

@) “Student housing project” means one or more housing facilities to be occupied by

students of one or more campuses and owned by a public university, including dining,
academic and student support service spaces, and other necessary and usual attendant and

related facilities and equipment.

(5) “University housing development project” or “project” means a student housing project

or a faculty and staff housing project that is not located, in whole or in part, on a site that
is any of the following:

(A) _ Either prime farmland or farmland of statewide importance, as defined pursuant to
United States Department of Agriculture land inventory and monitoring criteria, as
modified for California, and designated on the maps prepared by the Farmland
Mapping and Monitoring Program of the Department of Conservation, or land zoned
or designated for agricultural protection or preservation by a local ballot measure
that was approved by the voters of that jurisdiction.

(8) Wetlands, as defined in the United States Fish and Wildlife Service Manual, Part
660 FW 2 (June 21, 1993).

(©) Within a very high fire hazard severity zone, as determined by the State Fire

Marshal pursuant to Section 51178 of the Government Code, or within a high or

very high fire hazard severity zone as indicated on maps adopted by the State Fire
Marshal pursuant to Section 4202. This subparagraph does not apply to sites

excluded from the specified fire hazard severity zones by a local agency, pursuant to
subdivision (b) of Section 51179 of the Government Code, or sites that have adopted
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fire hazard mitigation measures pursuant to existing building standards or state fire
mitigation measures applicable to the project.

(D) Either a hazardous waste site listed pursuant to Section 65962.5 of the Government

Code or a hazardous substances release site designated by the Department of Toxic
Substances Control pursuant to Section 25356 of the Health and Safety Code, unless
the State Department of Public Health, State Water Resources Control Board, or
Department of Toxic Substances Control has cleared the site for residential use or
residential mixed uses.

() Within a delineated earthquake fault zone as determined by the State Geologist in
any official maps published by the State Geologist, unless the project complies with
applicable seismic protection building code standards adopted by the California
Building Standards Commission under the California Building Standards Law (Part
2.5 (commencing with Section 18901) of Division 13 of the Health and Safety
Code). and by any local building department under Chapter 12.2 (commencing with
Section 8875) of Division 1 of Title 2 of the Government Code.

(F)  Within a special flood hazard area subject to inundation by a 1 percent annual
chance flood (100-year flood) as determined by the Federal Emergency

Management Agency in any official maps published by the Federal Emergency
Management Agency. If a public university is able to satisfy all applicable federal
qualifying criteria in order to demonstrate that the site satisfies this subparagraph
and is otherwise eligible to be exempt from this division pursuant to this section, a
local government shall not deny an application on the basis that the public university
did not comply with any additional permit requirement, standard, or action adopted
by that local government that is applicable to that site. A project may be located on a
site described in this subparagraph if either of the following are met:

(i) The site has been subject to a Letter of Map Revision prepared by the Federal
Emergency Management Agency and issued to the local government.

(i) The site meets Federal Emergency Management Agency requirements
necessary to meet minimum flood plain management criteria of the National
Flood Insurance Program pursuant to Part 59 (commencing with Section 59.1)
and Part 60 (commencing with Section 60.1) of Subchapter B of Chapter I of
Title 44 of the Code of Federal Regulations.

(G) _Within a regulatory floodway as determined by the Federal Emergency Management

Agency in any official maps published by the Federal Emergency Management
Agency, unless the project has received a no-rise certification in accordance with

Section 60.3(d)(3) of Title 44 of the Code of Federal Regulations. If a public
university is able to satisfy all applicable federal qualifying criteria in order to
demonstrate that the site satisfies this subparagraph and is otherwise eligible to be
exempt from this division pursuant to this section, a local government shall not deny
an_application on the basis that the public university did not comply with any
additional permit requirement, standard, or action adopted by that local government
that is applicable to that site.

(H) Lands identified for conservation in an adopted natural community conservation
plan pursuant to the Natural Community Conservation Planning Act (Chapter 10

(commencing with Section 2800) of Division 3 of the Fish and Game Code), habitat
conservation plan pursuant to the federal Endangered Species Act of 1973 (16
U.S.C. Sec. 1531 et seq.), or other adopted natural resource protection plan.

() Habitat for protected species identified as candidate, sensitive, or species of special
status by a state or federal agency, fully protected species, or species protected by
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(b)

the federal Endangered Species Act of 1973 (16 U.S.C. Sec. 1531 et seq.), the
California Endangered Species Act (Chapter 1.5 (commencing with Section 2050)
of Division 3 of the Fish and Game Code), or the Native Plant Protection Act
(Chapter 10 (commencing with Section 1900) of Division 2 of the Fish and Game
Code).

(3 Lands under conservation easement.

Except as provided in subdivision (c), this division does not apply to a university housing

development project carried out by a public university on real property owned by the public
university that meets all of the following requirements:

[0 (A) () If the university housing development project is carried out by the University of
California, the university housing development project is consistent with the
most recent long range development plan environmental impact report prepared
pursuant to Section 21080.09 and certified on or after January 1, 2018, and any
applicable tiered environmental analysis, so long as none of the events
specified in Section 21166 have occurred.

(i) _If the university housing development project is carried out by the California

State University or the California Community Colleges, the university housing
development project is consistent with the most recent master plan

environmental impact report prepared pursuant to Section 21080.09 and
certified no more than 10 years before the determination that the exemption
under this section applies and with any applicable tiered environmental
analysis, so long as none of the events specified in Section 21166 have
occurred.

(8) For purposes of subparagraph (A), the project is consistent with the relevant

environmental impact report or applicable tiered environmental analysis, if there’s
substantial evidence in the record that would allow a reasonable person to find it
consistent.

2 Each building within the university housing development project is certified as
Leadership in Energy and Environmental Design (LEED) platinum or better by the
United States Green Building Council.

(3) No more than one-third of the project square footage shall be used for dining, academic,

or student support service spaces, or other necessary and usual attendant and related
facilities and equipment.

(4 The project is either within one-half mile of a major transit stop or one-half mile of the
campus boundary, as defined by the public university’s long range development plan or
master plan, as appropriate, or has 15 percent lower per capita vehicle miles traveled as
compared to that for the jurisdiction in which the university housing development project
is located.

(5) The project has a transportation demand management program.

(6) The project’s construction impacts are fully mitigated consistent with applicable law.

@ (A) The project does not result in any net additional emission of greenhouse gases, as

determined by an independent third-party evaluation approved by the lead agency.

(8) To maximize public health and environmental benefits, the public university shall
ensure that the measures will reduce the emissions of greenhouse gases in the
project area and in the neighboring communities.

() Not less than 50 percent of the greenhouse gas emissions reductions necessary to
achieve the requirement of this paragraph shall be from local, direct greenhouse gas
emissions reduction measures, including, but not limited to, any of the following:
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Project design features or onsite reduction measures, or both design features

and onsite reduction measures, that include, but are not limited to, any of the

following:

() Implementing project design features that enable the project to exceed the
building energy efficiency standards set forth in Part 6 (commencing with
Section 100) of Title 24 of the California Code of Regulations, except for
50 percent of emissions reductions attributable to design features
necessary to meet the LEED platinum certification requirement.

(I Requiring a transportation demand management program to reduce single-

occupancy vehicular travel and vehicle miles traveled.

() Providing onsite renewable energy generation, including a solar roof on
the project with a minimum peak generation capacity of 500 kilowatts.

(v)__Providing solar-ready roofs.

(V) Providing cool roofs and cool parking promoting cool surface treatment
for new parking facilities.

Offsite reduction measures in neighboring communities, including, but not

limited to, any of the following:

() Providing funding to an offsite mitigation project consisting of replacing
buses, trolleys, or other transit vehicles with zero-emission vehicles.

() Providing offsite safety or other improvements for bicycles, pedestrians
and transit connections.

1) Undertaking or funding building retrofits to improve the energy efficienc
of existing buildings.

The public university may obtain offset credits for up to 50 percent of the

(ii

greenhouse gas emissions reductions necessary to achieve the requirement of
this subdivision that produce emissions reductions within the jurisdiction that
the university housing development project is located. Any offset credits shall
be verified by a third party accredited by the State Air Resources Board, and
shall be undertaken in a manner consistent with Division 25.5 (commencing
with Section 38500) of the Health and Safety Code, including, but not limited
to. the requirement that the offset be real, permanent, quantifiable, verifiable,
and enforceable, and shall be undertaken from sources in the same community
in which the project is located or adjacent communities.

If 50 percent of greenhouse gas emissions reductions necessary to achieve no

additional emissions of greenhouse gases cannot be feasibly and fully mitigated

by offset credits as described in clause (i), the mitigation of the remainin

emissions of greenhouse gases shall be achieved pursuant to the following
priority:

() Offset credits that would also reduce the emissions of criteria air
pollutants or toxic air contaminants. The offsets shall be undertaken in a
manner consistent with Division 25.5 (commencing with Section 38500)
of the Health and Safety Code, including, but not limited to, the
requirement that the offsets be real, permanent, quantifiable, verifiable,
and enforceable, and shall be undertaken from sources in the community

within which the project is located or in adjacent communities.

() If the remaining emissions of greenhouse gases cannot be feasibly or fully
mitigated by the offsets credits described in subclause (I), the remaining

unmitigated greenhouse gas emissions shall be mitigated through the use
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of offsets that would also reduce emissions of criteria air pollutants or
toxic air contaminants and shall be undertaken in a manner consistent with
subclause (I) and shall be undertaken from sources that provide a specific,

quantifiable, and direct environmental and public health benefit to the
community in which the project is located.

() It is the intent of the Legislature, in enacting this paragraph, to maximize the
environmental and public health benefits from measures to mitigate the emissions of
greenhouse gases of a university housing development project to those people that
are impacted most by the project.

All contractors and subcontractors at every tier on the project will be required to pay

prevailing wages in accordance with Chapter 1 (commencing with Section 1720) of Part
7 of Division 2 of the Labor Code.

(A __An entity shall not be prequalified or shortlisted or awarded a contract to perform

(10)

work on the project unless the entity provides an enforceable commitment to the
public university that the entity and its contractors and subcontractors at every tier
will use a skilled and trained workforce to perform all work on the project that falls
within an apprenticeable occupation in the building and construction trades, in
accordance with Chapter 2.9 (commencing with Section 2600) of Part 1 of Division
2 of the Public Contract Code.

(8) This paragraph does not apply if any of the following requirements are met:

() The public university has entered into a project labor agreement that will bind
all contractors and subcontractors at every tier performing work on the project
to use a skilled and trained workforce, and the entity agrees to be bound by that
project labor agreement.

(i) The project is being performed under the extension or renewal of a project
labor agreement that was entered into by the public university before January 1,
2023.

(iy The entity has entered into a project labor agreement that will bind the entity

and all of'its contractors and subcontractors at every tier performing the project
to use a skilled and trained workforce.

(A)  Except as provided in subparagraph (B), for a project carried out by the University

of California, all cleaning, maintenance, groundskeeping, food service, or other
work traditionally performed by persons with University of California Service Unit

(SX) job classifications shall be performed only by employees of the University of
California at any facility, building, property, or space that is part of the project.

B) Subparagraph (A) does not apply to, and shall not restrict the performance of, work
done under contract and paid for in whole or in part out of public funds when the
work is either of the following:

() Construction, alteration, demolition, installation, cleanup work at the
construction jobsite, or repair work, including work performed during the
design and all phases of construction, including preconstruction and
postconstruction phases.

(i) Carpentry, electrical, plumbing, glazing, painting, and other craftwork designed
to preserve, protect, or keep a publicly owned facility in a safe and
continuously usable condition, including repairs, cleaning, and other operations

on machinery and other equipment permanently attached to the building or real
property as fixtures.
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(©

(11) (A The public university holds at least one noticed public hearing in the project area to

hear and respond to public comments before determining that a university housing
development project is exempt pursuant to this section.

(8) The public university shall give public notice of the meeting to the last known name
and address of all the organizations and individuals that have previously requested
notice _and shall also give the general public notice using at least one of the
following procedures:

(i) Publication of the notice in a newspaper of general circulation in the area
affected by the project. If more than one area will be affected, the notice shall be
published in the newspaper of largest circulation from among the newspapers of
general circulation in those areas.

(i) Posting of the notice onsite and offsite in the area where the project is located.

(i) Posting of the notice on the public university’s internet website and social media
accounts.

(12 The public university files a notice of exemption with the Office of Planning and

Research pursuant to subdivisions (b) to (d), inclusive, of Section 21108.

(1) The public university or a relevant public agency with authority to issue a certificate of

occupancy for a building within the project shall not issue the certificate of occupancy for
the building unless both of the following occurs:

(A The lead agency receives certification of LEED platinum or better from the United
States Green Building Council for the building.

(8) The lead agency determines that the construction impacts of the project have been
fully mitigated as required pursuant to paragraph (6) of subdivision (b) and issues a
notice making that determination.

2 The lead agency shall file the certificate and the notice described in paragraph (1) with
the Office of Planning and Research and the county clerk of the county in which the
project is located. Subdivision (c) of Section 21108 and subdivision (c) of Section 21152
shall apply to the certificate and notice filed pursuant to this paragraph.

3) An action or proceeding alleging that the certificate of occupancy has been issued in

violation of this subdivision shall be commenced within 35 days of the filing by the lead
agency of the certificate and notice under this subdivision.

The exemption from this division provided by subdivision (b) does not apply to a university

housing development project that meets any of the following criteria:

(1) The project would require the demolition of any of the following:

(A Housing that is subject to a recorded covenant, ordinance, or law that restricts rents

to levels affordable to persons and families of moderate, low, or very low income.

(8) Housing that is subject to any form of rent or price control through a public entity’s
valid exercise of its police power.

(©) Housing that has been occupied by tenants within the past 10 years.

(D) A historic structure that is listed on a national, state, or local historic register.

2 The project is located on a site that was previously used for housing that was occupied by

tenants and was demolished within 10 years before the public university submits an
application under this section.

3) The project is located on a site that contains housing units that are occupied by tenants

and the housing units are offered for sale, or were subsequently offered for sale, to the
general public by a subdivider or subsequent owner of the site.
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(e)

4 The project consists of more than 2,000 units or 4,000 beds.

This section shall remain in effect only until January 1, 2030, and as of that date is repealed.

§ 21081. NECESSARY FINDINGS WHERE ENVIRONMENTAL IMPACT REPORT IDENTIFIES
EFFECTS

Pursuant to the policy stated in Sections 21002 and 21002.1, no public agency shall approve or
carry out a project for which an environmental impact report has been certified which identifies one
or more significant effects on the environment that would occur if the project is approved or carried
out unless both of the following occur:

@)

The public agency makes one or more of the following findings with respect to each significant
effect:

(1)  Changes or alterations have been required in, or incorporated into, the project which
mitigate or avoid the significant effects on the environment.

(2  Those changes or alterations are within the responsibility and jurisdiction of another
public agency and have been, or can and should be, adopted by that other agency.

®) Specific economic, legal, social, technological, or other considerations, including
considerations for the provision of employment opportunities for highly trained workers,
make infeasible the mitigation measures or alternatives identified in the environmental
impact report.

With respect to significant effects which were subject to a finding under paragraph (3) of
subdivision (a), the public agency finds that specific overriding economic, legal, social,
technological, or other benefits of the project outweigh the significant effects on the
environment.

§21081.2 EXCEPTION TO FINDINGS FOR INFILL RESIDENTIAL PROJECTS

@)

()

Except as provided in subdivision (c), if a residential project, not exceeding 100 units, with a
minimum residential density of 20 units per acre and within one-half mile of a transit stop, on
an infill site in an urbanized area is in compliance with the traffic, circulation, and
transportation policies of the general plan, applicable community plan, applicable specific plan,
and applicable ordinances of the city or county with jurisdiction over the area where the project
is located, and the city or county requires that the mitigation measures approved in a previously
certified project area environmental impact report applicable to the project be incorporated into
the project, the city or county is not required to comply with subdivision (a) of Section 21081
with respect to the making of any findings regarding the impacts of the project on traffic at
intersections, or on streets, highways, or freeways.

Nothing in subdivision (a) restricts the authority of a city or county to adopt feasible mitigation
measures with respect to the impacts of a project on pedestrian and bicycle safety.

Subdivision (a) does not apply in any of the following circumstances:

(1)  The application for a proposed project is made more than five years after certification of
the project area environmental impact report applicable to the project.

2 A major change has occurred within the project area after certification of the project area
environmental impact report applicable to the project.

()  The project area environmental impact report applicable to the project was certified with
overriding considerations pursuant to subdivision (b) of Section 21081 to the significant
impacts on the environment with respect to traffic or transportation.

@  The proposed project covers more than four acres.
A project shall not be divided into smaller projects in order to qualify pursuant to this section.
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©)

Nothing in this section relieves a city or county from the requirement to analyze the project’s
effects on traffic at intersections, or on streets, highways, or freeways, or from making a
determination that the project may have a significant effect on traffic.

For the purposes of this section, “project area environmental impact report” means an
environmental impact report certified on any of the following:

) A general plan.

(2 A revision or update to the general plan that includes at least the land use and circulation
elements.

(3  An applicable community plan.
@  An applicable specific plan.

) A housing element of the general plan, if the environmental impact report analyzed the
environmental effects of the density of the proposed project.

(6) A zoning ordinance.

§21081.3. AESTHETIC IMPACTS

(@)

©

()

()

Except as specified in subdivision (b), a lead agency is not required to evaluate the aesthetic
effects of a project and aesthetic effects shall not be considered significant effects on the
environment if the project involves the refurbishment, conversion, repurposing, or replacement
of an existing building that meets all of the following requirements:

(0] The building is abandoned, dilapidated, or has been vacant for more than one year.

2  The building site is immediately adjacent to parcels that are developed with qualified
urban uses or at least 75 percent of the perimeter of the site adjoins parcels that are
developed with qualified urban uses and the remaining 25 percent of the site adjoins
parcels that previously have been developed for qualified urban uses.

®) The project includes the construction of housing.

@  Any new structure does not substantially exceed the height of the existing structure.
) The project does not create a new source of substantial light or glare.

Subdivision (a) shall not apply to either of the following:

(1) A project with potentially significant aesthetic effects on an official state scenic highway
established pursuant to Article 2.5 (commencing with Section 260) of Chapter 2 of
Division 1 of the Streets and Highways Code.

(2 A project with potentially significant aesthetic effects on historical or cultural resources.

This section does not alter, affect, or otherwise change the authority of a lead agency to
consider aesthetic issues and to require the mitigation or avoidance of adverse aesthetic effect
pursuant to other laws.

For purposes of this section, “dilapidated” means decayed, deteriorated, or fallen into such
disrepair through neglect or misuse so as to require substantial repair for safe and proper use.

This section shall remain in effect only until January 1, 2024, and as of that date is repealed.

§21081.5. FEASIBILITY OF MITIGATION MEASURES OR PROJECT ALTERNATIVES; BASIS
FOR FINDINGS

In making the findings required by paragraph (3) of subdivision (a) of Section 21081, the public
agency shall base its findings on substantial evidence in the record.
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§21081.6. FINDINGS OR NEGATIVE DECLARATIONS; REPORTING OR MONITORING
PROJECT CHANGES; EFFECT ON ENVIRONMENT; CONDITIONS

(8 When making the findings required by paragraph (1) of subdivision (a) of Section 21081 or when
adopting a mitigated negative declaration pursuant to paragraph (2) of subdivision (c) of Section
21080, the following requirements shall apply:

(1)  The public agency shall adopt a reporting or monitoring program for the changes made to
the project or conditions of project approval, adopted in order to mitigate or avoid
significant effects on the environment. The reporting or monitoring program shall be
designed to ensure compliance during project implementation. For those changes which
have been required or incorporated into the project at the request of a responsible agency
or a public agency having jurisdiction by law over natural resources affected by the
project, that agency shall, if so requested by the lead agency or a responsible agency,
prepare and submit a proposed reporting or monitoring program.

2  The lead agency shall specify the location and custodian of the documents or other
material which constitute the record of proceedings upon which its decision is based.

() A public agency shall provide that measures to mitigate or avoid significant effects on the
environment are fully enforceable through permit conditions, agreements, or other measures.
Conditions of project approval may be set forth in referenced documents which address
required mitigation measures or, in the case of the adoption of a plan, policy, regulation, or
other public project, by incorporating the mitigation measures into the plan, policy, regulation,
or project design.

() Prior to the close of the public review period for a draft environmental impact report or
mitigated negative declaration, a responsible agency, or a public agency having jurisdiction
over natural resources affected by the project, shall either submit to the lead agency complete
and detailed performance objectives for mitigation measures which would address the
significant effects on the environment identified by the responsible agency or agency having
jurisdiction over natural resources affected by the project, or refer the lead agency to
appropriate, readily available guidelines or reference documents. Any mitigation measures
submitted to a lead agency by a responsible agency or an agency having jurisdiction over
natural resources affected by the project shall be limited to measures which mitigate impacts to
resources which are subject to the statutory authority of, and definitions applicable to, that
agency. Compliance or noncompliance by a responsible agency or agency having jurisdiction
over natural resources affected by a project with that requirement shall not limit the authority of
the responsible agency or agency having jurisdiction over natural resources affected by a
project, or the authority of the lead agency, to approve, condition, or deny projects as provided
by this division or any other provision of law.

§21081.7. TRANSPORTATION INFORMATION; SUBMISSION OF REPORT TO
TRANSPORTATION PLANNING AGENCY

Transportation information resulting from the reporting or monitoring program required to be
adopted by a public agency pursuant to Section 21081.6 shall be submitted to the transportation
planning agency in the region where the project is located and to the Department of Transportation
for a project of statewide, regional, or areawide significance according to criteria developed
pursuant to Section 21083. The transportation planning agency and the Department of
Transportation shall adopt guidelines for the submittal of those reporting or monitoring programs.

§ 21082. PUBLIC AGENCIES; ADOPTION OF OBJECTIVES, CRITERIA AND PROCEDURES;
CONSISTENCY WITH GUIDELINES

All public agencies shall adopt by ordinance, resolution, rule, or regulation, objectives, criteria, and
procedures for the evaluation of projects and the preparation of environmental impact reports and
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negative declarations pursuant to this division. A school district, or any other district, whose
boundaries are coterminous with a city, county, or city and county, may utilize the objectives,
criteria, and procedures of the city, county, or city and county, as may be applicable, in which case,
the school district or other district need not adopt objectives, criteria, and procedures of its own.
The objectives, criteria, and procedures shall be consistent with the provisions of this division and
with the guidelines adopted by the Secretary of the Resources Agency pursuant to Section 21083.
Such objectives, criteria, and procedures shall be adopted by each public agency no later than 60
days after the Secretary of the Resources Agency has adopted guidelines pursuant to Section
21083.

§21082.1. DRAFT ENVIRONMENTAL IMPACT REPORT, ENVIRONMENTAL IMPACT
REPORT, OR NEGATIVE DECLARATION; PREPARATION BY PUBLIC AGENCY

(@ A draft environmental impact report, environmental impact report, negative declaration, or
mitigated negative declaration prepared pursuant to the requirements of this division shall be
prepared directly by, or under contract to, a public agency.

() This section does not prohibit, and shall not be construed as prohibiting, a person from
submitting information or other comments to the public agency responsible for preparing an
environmental impact report, draft environmental impact report, negative declaration, or
mitigated negative declaration. The information or other comments may be submitted in any
format, shall be considered by the public agency, and may be included, in whole or in part, in
any report or declaration.

(¢) The lead agency shall do all of the following:

()  Independently review and analyze any report or declaration required by this division.

~

) Circulate draft documents that reflect its independent judgment.

()  As part of the adoption of a negative declaration or a mitigated negative declaration, or
certification of an environmental impact report, find that the report or declaration reflects
the independent judgment of the lead agency.

(4 Submit, in an electronic form as required by the Office of Planning and Research, the
draft environmental impact report, proposed negative declaration, or proposed mitigated
negative declaration to the State Clearinghouse.

(@ The lead agency shall post all environmental review documents described in subdivision (a) on
its internet website, if any.

§21082.2. SIGNIFICANT EFFECT ON ENVIRONMENT; DETERMINATION; ENVIRONMENTAL
IMPACT REPORT PREPARATION

(@ The lead agency shall determine whether a project may have a significant effect on the
environment based on substantial evidence in light of the whole record.

() The existence of public controversy over the environmental effects of a project shall not require
preparation of an environmental impact report if there is no substantial evidence in light of the
whole record before the lead agency that the project may have a significant effect on the
environment.

(c) Argument, speculation, unsubstantiated opinion or narrative, evidence which is clearly
inaccurate or erroneous, or evidence of social or economic impacts which do not contribute to,
or are not caused by, physical impacts on the environment, is not substantial evidence.
Substantial evidence shall include facts, reasonable assumptions predicated upon facts, and
expert opinion supported by facts.
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If there is substantial evidence, in light of the whole record before the lead agency, that a
project may have a significant effect on the environment, an environmental impact report shall
be prepared.

Statements in an environmental impact report and comments with respect to an environmental
impact report shall not be deemed determinative of whether the project may have a significant
effect on the environment.

§21082.3.

(a)

Any mitigation measures agreed upon in the consultation conducted pursuant to Section
21080.3.2 shall be recommended for inclusion in the environmental document and in an
adopted mitigation monitoring and reporting program, if determined to avoid or lessen the
impact pursuant to paragraph (2) of subdivision (b), and shall be fully enforceable.

If a project may have a significant impact on a tribal cultural resource, the lead agency’s
environmental document shall discuss both of the following:

(1)  Whether the proposed project has a significant impact on an identified tribal cultural
resource.

(2 Whether feasible alternatives or mitigation measures, including those measures that may
be agreed to pursuant to subdivision (a), avoid or substantially lessen the impact on the
identified tribal cultural resource.

(1)  Any information, including, but not limited to, the location, description, and use of the
tribal cultural resources, that is submitted by a California Native American tribe during
the environmental review process shall not be included in the environmental document or
otherwise disclosed by the lead agency or any other public agency to the public,
consistent with Sections 7927.000 and 7927.005 of the Government Code, and
subdivision (d) of Section 15120 of Title 14 of the California Code of Regulations,
without the prior consent of the tribe that provided the information. If the lead agency
publishes any information submitted by a California Native American tribe during the
consultation or environmental review process, that information shall be published in a
confidential appendix to the environmental document unless the tribe that provided the
information consents, in writing, to the disclosure of some or all of the information to the
public. This subdivision does not prohibit the confidential exchange of the submitted
information between public agencies that have lawful jurisdiction over the preparation of
the environmental document.

2 (A This subdivision does not prohibit the confidential exchange of information
regarding tribal cultural resources submitted by a California Native American tribe
during the consultation or environmental review process among the lead agency, the
California Native American tribe, the project applicant, or the project applicant’s
agent. Except as provided in subparagraph (8) or unless the California Native
American tribe providing the information consents, in writing, to public disclosure,
the project applicant or the project applicant’s legal advisers, using a reasonable
degree of care, shall maintain the confidentiality of the information exchanged for
the purposes of preventing looting, vandalism, or damage to tribal cultural resources
and shall not disclose to a third party confidential information regarding tribal
cultural resources.

®) This paragraph does not apply to data or information that are or become publicly
available, are already in the lawful possession of the project applicant before the
provision of the information by the California Native American tribe, are
independently developed by the project applicant or the project applicant’s agents,
or are lawfully obtained by the project applicant from a third party that is not the
lead agency, a California Native American tribe, or another public agency.
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(d)

@)  This subdivision does not affect or alter the application of Section 7927.000 or 7927.005
of the Government Code, or subdivision (d) of Section 15120 of Title 14 of the California
Code of Regulations.

@  This subdivision does not prevent a lead agency or other public agency from describing
the information in general terms in the environmental document so as to inform the
public of the basis of the lead agency’s or other public agency’s decision without
breaching the confidentiality required by this subdivision.

In addition to other provisions of this division, the lead agency may certify an environmental
impact report or adopt a mitigated negative declaration for a project with a significant impact
on an identified tribal cultural resource only if one of the following occurs:

) The consultation process between the California Native American tribe and the lead
agency has occurred as provided in Sections 21080.3.1 and 21080.3.2 and concluded
pursuant to subdivision (b) of Section 21080.3.2.

@  The California Native American tribe has requested consultation pursuant to Section
21080.3.1 and has failed to provide comments to the lead agency, or otherwise failed to
engage, in the consultation process.

®) The lead agency has complied with subdivision (d) of Section 21080.3.1 and the
California Native American tribe has failed to request consultation within 30 days.

If the mitigation measures recommended by the staff of the lead agency as a result of the
consultation process are not included in the environmental document or if there are no agreed
upon mitigation measures at the conclusion of the consultation or if consultation does not
occur, and if substantial evidence demonstrates that a project will cause a significant effect to a
tribal cultural resource, the lead agency shall consider feasible mitigation pursuant to
subdivision (b) of Section 21084.3.

Consistent with subdivision (c), the lead agency shall publish confidential information obtained
from a California Native American tribe during the consultation process in a confidential
appendix to the environmental document and shall include a general description of the
information, as provided in paragraph (4) of subdivision (c) in the environmental document for
public review during the public comment period provided pursuant to this division.

This section is not intended, and may not be construed, to limit consultation between the state
and tribal governments, existing confidentiality provisions, or the protection of religious
exercise to the fullest extent permitted under state and federal law.

§21082.4.

In describing and evaluating a project in an environmental review document prepared pursuant
to this division, the lead agency may consider specific economic, legal, social, technological, or
other benefits, including regionwide or statewide environmental benefits, of a proposed project
and the negative impacts of denying the project. Any benefits or negative impacts considered
pursuant to this section shall be based on substantial evidence in light of the whole record.

§ 21083. OFFICE OF PLANNING AND RESEARCH; PREPARATION AND DEVELOPMENT OF
GUIDELINES; CONDITIONS

(@)

The Office of Planning and Research shall prepare and develop proposed guidelines for the
implementation of this division by public agencies. The guidelines shall include objectives and
criteria for the orderly evaluation of projects and the preparation of environmental impact
reports and negative declarations in a manner consistent with this division.

The guidelines shall specifically include criteria for public agencies to follow in determining
whether or not a proposed project may have a “significant effect on the environment.” The
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©

@)

criteria shall require a finding that a project may have a “significant effect on the environment”
if one or more of the following conditions exist:

(1) A proposed project has the potential to degrade the quality of the environment, curtail the
range of the environment, or to achieve short-term, to the disadvantage of long-term,
environmental goals.

2 The possible effects of a project are individually limited but cumulatively considerable.
As used in this paragraph, “cumulatively considerable” means that the incremental effects
of an individual project are considerable when viewed in connection with the effects of
past projects, the effects of other current projects, and the effects of probable future
projects.

@  The environmental effects of a project will cause substantial adverse effects on human
beings, either directly or indirectly.

The guidelines shall include procedures for determining the lead agency pursuant to Section
21165.

The guidelines shall include criteria for public agencies to use in determining when a proposed
project is of sufficient statewide, regional, or areawide environmental significance that a draft
environmental impact report, a proposed negative declaration, or a proposed mitigated negative
declaration shall be submitted to appropriate state agencies, through the State Clearinghouse,
for review and comment prior to completion of the environmental impact report, negative
declaration, or mitigated negative declaration.

The Office of Planning and Research shall develop and prepare the proposed guidelines as soon
as possible and shall transmit them immediately to the Secretary of the Resources Agency. The
Secretary of the Resources Agency shall certify and adopt the guidelines pursuant to Chapter
3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government
Code, which shall become effective upon the filing thereof. However, the guidelines shall not
be adopted without compliance with Sections 11346.4, 11346.5, and 11346.8 of the
Government Code.

The Office of Planning and Research shall, at least once every two years, review the guidelines
adopted pursuant to this section and shall recommend proposed changes or amendments to the
Secretary of the Resources Agency. The Secretary of the Resources Agency shall certify and
adopt guidelines, and any amendments thereto, at least once every two years, pursuant to
Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code, which shall become effective upon the filing thereof. However, guidelines
may not be adopted or amended without compliance with Sections 11346.4, 11346.5, and
11346.8 of the Government Code.

§ 21083.01. GUIDELINES AMENDMENTS; FIRE HAZARD

@)

On or after January 1, 2013, at the time of the next review of the guidelines prepared and
developed to implement this division pursuant to subdivision (f) of Section 21083, the Office of
Planning and Research, in cooperation with the Department of Forestry and Fire Protection,
shall prepare, develop, and transmit to the Secretary of the Natural Resources Agency
recommended proposed changes or amendments to the initial study checklist of the guidelines
implementing this division for the inclusion of questions related to fire hazard impacts for
projects located on lands classified as state responsibility areas, as defined in Section 4102, and
on lands classified as very high fire hazard severity zones, as defined in subdivision () of
Section 51177 of the Government Code.

Upon receipt and review, the Secretary of the Natural Resources Agency shall certify and adopt
the recommended proposed changes or amendments prepared and developed by the Office of
Planning and Research pursuant to subdivision (a).
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§ 21083.05.

The Office of Planning and Research shall periodically update the guidelines for the mitigation of
greenhouse gas emissions or the effects of greenhouse gas emissions as required by this division,
including, but not limited to, effects associated with transportation or energy consumption to
incorporate new information or criteria established by the State Air Resources Board pursuant to
Division 25.5 (commencing with Section 38500) of the Health and Safety Code.

§21083.09.

On or before July 1, 2016, the Office of Planning and Research shall prepare and develop, and the
Secretary of the Natural Resources Agency shall certify and adopt, revisions to the guidelines that
update Appendix G of Chapter 3 (commencing with Section 15000) of Division 6 of Title 4 of the
California Code of Regulations to do both of the following:

(a) Separate the consideration of paleontological resources from tribal cultural resources and
update the relevant sample questions.

() Add consideration of tribal cultural resources with relevant sample questions.

§21083.1. LEGISLATIVE INTENT; INTERPRETATION BY COURTS

It is the intent of the Legislature that courts, consistent with generally accepted rules of statutory
interpretation, shall not interpret this division or the state guidelines adopted pursuant to Section
21083 in a manner which imposes procedural or substantive requirements beyond those explicitly
stated in this division or in the state guidelines.

§21083.2. ARCHAEOLOGICAL RESOURCES; DETERMINATION OF EFFECT OF PROJECT;
EIR OR NEGATIVE DECLARATION; MITIGATION MEASURES

(a) As part of the determination made pursuant to Section 21080.1, the lead agency shall determine
whether the project may have a significant effect on archaeological resources. If the lead
agency determines that the project may have a significant effect on unique archaeological
resources, the environmental impact report shall address the issue of those resources. An
environmental impact report, if otherwise necessary, shall not address the issue of nonunique
archaeological resources. A negative declaration shall be issued with respect to a project if, but
for the issue of nonunique archaeological resources, the negative declaration would be
otherwise issued.

(b) If it can be demonstrated that a project will cause damage to a unique archaeological resource,
the lead agency may require reasonable efforts to be made to permit any or all of these
resources to be preserved in place or left in an undisturbed state. Examples of that treatment, in
no order of preference, may include, but are not limited to, any of the following:

(1)  Planning construction to avoid archaeological sites.

2 Deeding archaeological sites into permanent conservation easements.

()  Capping or covering archaeological sites with a layer of soil before building on the sites.
@  Planning parks, greenspace, or other open space to incorporate archaeological sites.

(¢ To the extent that unique archaeological resources are not preserved in place or not left in an
undisturbed state, mitigation measures shall be required as provided in this subdivision. The
project applicant shall provide a guarantee to the lead agency to pay one-half the estimated cost
of mitigating the significant effects of the project on unique archaeological resources. In
determining payment, the lead agency shall give due consideration to the in-kind value of
project design or expenditures that are intended to permit any or all archaeological resources or
California Native American culturally significant sites to be preserved in place or left in an
undisturbed state. When a final decision is made to carry out or approve the project, the lead
agency shall, if necessary, reduce the specified mitigation measures to those which can be
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(d)

funded with the money guaranteed by the project applicant plus the money voluntarily
guaranteed by any other person or persons for those mitigation purposes. In order to allow time
for interested persons to provide the funding guarantee referred to in this subdivision, a final
decision to carry out or approve a project shall not occur sooner than 60 days after completion
of the recommended special environmental impact report required by this section.

Excavation as mitigation shall be restricted to those parts of the unique archaeological resource
that would be damaged or destroyed by the project. Excavation as mitigation shall not be
required for a unique archaeological resource if the lead agency determines that testing or
studies already completed have adequately recovered the scientifically consequential
information from and about the resource, if this determination is documented in the
environmental impact report.

In no event shall the amount paid by a project applicant for mitigation measures required
pursuant to subdivision (c) exceed the following amounts:

(1)  An amount equal to one-half of 1 percent of the projected cost of the project for
mitigation measures undertaken within the site boundaries of a commercial or industrial
project.

(2  An amount equal to three-fourths of 1 percent of the projected cost of the project for
mitigation measures undertaken within the site boundaries of a housing project consisting
of a single unit.

@)  If a housing project consists of more than a single unit, an amount equal to three-fourths
of 1 percent of the projected cost of the project for mitigation measures undertaken within
the site boundaries of the project for the first unit plus the sum of the following:

(A) Two hundred dollars ($200) per unit for any of the next 99 units.
®) One hundred fifty dollars ($150) per unit for any of the next 400 units.
(€ One hundred dollars ($100) per unit in excess of 500 units.

Unless special or unusual circumstances warrant an exception, the field excavation phase of an
approved mitigation plan shall be completed within 90 days after final approval necessary to
implement the physical development of the project or, if a phased project, in connection with
the phased portion to which the specific mitigation measures are applicable. However, the
project applicant may extend that period if he or she so elects. Nothing in this section shall
nullify protections for Indian cemeteries under any other provision of law.

As used in this section, “unique archaeological resource” means an archaeological artifact,
object, or site about which it can be clearly demonstrated that, without merely adding to the
current body of knowledge, there is a high probability that it meets any of the following
criteria:

(1)  Contains information needed to answer important scientific research questions and that
there is a demonstrable public interest in that information.

(2  Has a special and particular quality such as being the oldest of its type or the best
available example of its type.

@)  Is directly associated with a scientifically recognized important prehistoric or historic
event or person.

As used in this section, “nonunique archaeological resource” means an archaeological artifact,

object, or site which does not meet the criteria in subdivision (g). A nonunique archaeological

resource need be given no further consideration, other than the simple recording of its existence

by the lead agency if it so elects.

As part of the objectives, criteria, and procedures required by Section 21082 or as part of
conditions imposed for mitigation, a lead agency may make provisions for archaeological sites
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(k)

accidentally discovered during construction. These provisions may include an immediate
evaluation of the find. If the find is determined to be a unique archaeological resource,
contingency funding and a time allotment sufficient to allow recovering an archaeological
sample or to employ one of the avoidance measures may be required under the provisions set
forth in this section. Construction work may continue on other parts of the building site while
archaeological mitigation takes place.

This section does not apply to any project described in subdivision (a) or (b) of Section 21065 if
the lead agency elects to comply with all other applicable provisions of this division. This
section does not apply to any project described in subdivision (c) of Section 21065 if the
applicant and the lead agency jointly elect to comply with all other applicable provisions of this
division.

Any additional costs to any local agency as a result of complying with this section with respect
to a project of other than a public agency shall be borne by the project applicant.

Nothing in this section is intended to affect or modify the requirements of Section 21084 or
21084.1.

§ 21083.3. APPLICATION OF DIVISION TO APPROVAL OF SUBDIVISION MAP OR OTHER
PROJECT; LIMITATION; MITIGATION MEASURES UNDER PRIOR ENVIRONMENTAL IMPACT
REPORT; PUBLIC HEARING; FINDING

(a)

(b)

If a parcel has been zoned to accommodate a particular density of development or has been
designated in a community plan to accommodate a particular density of development and an
environmental impact report was certified for that zoning or planning action, the application of
this division to the approval of any subdivision map or other project that is consistent with the
zoning or community plan shall be limited to effects upon the environment which are peculiar
to the parcel or to the project and which were not addressed as significant effects in the prior
environmental impact report, or which substantial new information shows will be more
significant than described in the prior environmental impact report.

If a development project is consistent with the general plan of a local agency and an
environmental impact report was certified with respect to that general plan, the application of
this division to the approval of that development project shall be limited to effects on the
environment which are peculiar to the parcel or to the project and which were not addressed as
significant effects in the prior environmental impact report, or which substantial new
information shows will be more significant than described in the prior environmental impact
report.

Nothing in this section affects any requirement to analyze potentially significant offsite impacts
and cumulative impacts of the project not discussed in the prior environmental impact report
with respect to the general plan. However, all public agencies with authority to mitigate the
significant effects shall undertake or require the undertaking of any feasible mitigation
measures specified in the prior environmental impact report relevant to a significant effect
which the project will have on the environment or, if not, then the provisions of this section
shall have no application to that effect. The lead agency shall make a finding, at a public
hearing, as to whether those mitigation measures will be undertaken.

An effect of a project upon the environment shall not be considered peculiar to the parcel or to
the project, for purposes of this section, if uniformly applied development policies or standards
have been previously adopted by the city or county, with a finding based upon substantial
evidence, which need not include an environmental impact report, that the development
policies or standards will substantially mitigate that environmental effect when applied to
future projects, unless substantial new information shows that the policies or standards will not
substantially mitigate the environmental effect.
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Where a community plan is the basis for application of this section, any rezoning action
consistent with the community plan shall be a project subject to exemption from this division in
accordance with this section. As used in this section, “community plan” means a part of the
general plan of a city or county which (1) applies to a defined geographic portion of the total
area included in the general plan, (2) complies with Article 5 (commencing with Section 65300)
of Chapter 3 of Division 1 of Title 7 of the Government Code by including or referencing each
of the mandatory elements specified in Section 65302 of the Government Code, and (3) contains
specific development policies adopted for the area included in the community plan and
identifies measures to implement those policies, so that the policies which will apply to each
parcel can be determined.

No person shall have standing to bring an action or proceeding to attack, review, set aside,
void, or annul a finding of a public agency made at a public hearing pursuant to subdivision (a)
with respect to the conformity of the project to the mitigation measures identified in the prior
environmental impact report for the zoning or planning action, unless he or she has participated
in that public hearing. However, this subdivision shall not be applicable if the local agency
failed to give public notice of the hearing as required by law. For purposes of this subdivision,
a person has participated in the public hearing if he or she has either submitted oral or written
testimony regarding the proposed determination, finding, or decision prior to the close of the
hearing.

Any community plan adopted prior to January 1, 1982, which does not comply with the
definitional criteria specified in subdivision (¢) may be amended to comply with that criteria, in
which case the plan shall be deemed a “community plan” within the meaning of subdivision (e)
if (1) an environmental impact report was certified for adoption of the plan, and (2) at the time of
the conforming amendment, the environmental impact report has not been held inadequate by a
court of this state and is not the subject of pending litigation challenging its adequacy.

§ 21083.4. COUNTIES; CONVERSION OF OAK WOODLANDS; MITIGATION ALTERNATIVES;
OAK WOODLANDS CONSERVATION ACT GRANT USE; EXEMPTIONS

@)

(b)

For purposes of this section, “oak” means a native tree species in the genus Quercus, not
designated as Group A or Group B commercial species pursuant to regulations adopted by the
State Board of Forestry and Fire Protection pursuant to Section 4526, and that is 5 inches or
more in diameter at breast height.

As part of the determination made pursuant to Section 21080.1, a county shall determine
whether a project within its jurisdiction may result in a conversion of oak woodlands that will
have a significant effect on the environment. If a county determines that there may be a
significant effect to oak woodlands, the county shall require one or more of the following oak
woodlands mitigation alternatives to mitigate the significant effect of the conversion of oak
woodlands:

(] Conserve oak woodlands, through the use of conservation easements.

2  (n) Plant an appropriate number of trees, including maintaining plantings and replacing
dead or diseased trees.

B) The requirement to maintain trees pursuant to this paragraph terminates seven years
after the trees are planted.

(©) Mitigation pursuant to this paragraph shall not fulfill more than one-half of the
mitigation requirement for the project.

() The requirements imposed pursuant to this paragraph also may be used to restore
former oak woodlands.

?3) Contribute funds to the Oak Woodlands Conservation Fund, as established under
subdivision (a) of Section 1363 of the Fish and Game Code, for the purpose of purchasing
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(©

oak woodlands conservation easements, as specified under paragraph (1) of subdivision (d)
of that section and the guidelines and criteria of the Wildlife Conservation Board. A
project applicant that contributes funds under this paragraph shall not receive a grant
from the Oak Woodlands Conservation Fund as part of the mitigation for the project.

@  Other mitigation measures developed by the county.

Notwithstanding subdivision (d) of Section 1363 of the Fish and Game Code, a county may use
a grant awarded pursuant to the Oak Woodlands Conservation Act (Article 3.5 (commencing
with Section 1360) of Chapter 4 of Division 2 of the Fish and Game Code) to prepare an oak
conservation element for a general plan, an oak protection ordinance, or an oak woodlands
management plan, or amendments thereto, that meets the requirements of this section.

The following are exempt from this section:

(1)  Projects undertaken pursuant to an approved Natural Community Conservation Plan or
approved subarea plan within an approved Natural Community Conservation Plan that
includes oaks as a covered species or that conserves oak habitat through natural
community conservation preserve designation and implementation and mitigation
measures that are consistent with this section.

(2  Affordable housing projects for lower income households, as defined pursuant to Section
50079.5 of the Health and Safety Code, that are located within an urbanized area, or
within a sphere of influence as defined pursuant to Section 56076 of the Government
Code.

®) Conversion of oak woodlands on agricultural land that includes land that is used to
produce or process plant and animal products for commercial purposes.

@  Projects undertaken pursuant to Section 21080.5 of the Public Resources Code.

(1) A lead agency that adopts, and a project that incorporates, one or more of the measures
specified in this section to mitigate the significant effects to oaks and oak woodlands
shall be deemed to be in compliance with this division only as it applies to effects on
oaks and oak woodlands.

2 The Legislature does not intend this section to modify requirements of this division, other
than with regard to effects on oaks and oak woodlands.

This section does not preclude the application of Section 21081 to a project.

This section, and the regulations adopted pursuant to this section, shall not be construed as a
limitation on the power of a public agency to comply with this division or any other provision
of law.

§21083.5. ENVIRONMENTAL IMPACT STATEMENT OR REPORT; SUBMISSION IN LIEU OF
IMPACT REPORT; COMPLIANCE BY ADOPTION OF TAHOE REGIONAL PLAN; PUBLIC
REVIEW AND NOTICE REQUIREMENTS

(@)

(b)

The guidelines prepared and adopted pursuant to Section 21083 shall provide that, when an
environmental impact statement has been, or will be, prepared for the same project pursuant to
the requirements of the National Environmental Policy Act of 1969 (42 U.S.C. Sec. 4321 et
seq.) and implementing regulations, or an environmental impact report has been, or will be,
prepared for the same project pursuant to the requirements of the Tahoe Regional Planning
Compact (Section 66801 of the Government Code) and implementing regulations, all or any
part of that statement or report may be submitted in lieu of all or any part of an environmental
impact report required by this division, if that statement or report, or the part which is used,
complies with the requirements of this division and the guidelines adopted pursuant thereto.

Notwithstanding subdivision (a), compliance with this division may be achieved for the
adoption in a city or county general plan, without any additions or change, of all or any part of
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the regional plan prepared pursuant to the Tahoe Regional Planning Compact and
implementing regulations by reviewing environmental documents prepared by the Tahoe
Regional Planning Agency addressing the plan, providing an analysis pursuant to this division
of any significant effect on the environment not addressed in the environmental documents, and
proceeding in accordance with Section 21081. This subdivision does not exempt a city or
county from complying with the public review and notice requirements of this division.

§21083.6. COMBINED ENVIRONMENTAL IMPACT REPORT AND STATEMENT; TIME LIMITS

In the event that a project requires both an environmental impact report prepared pursuant to the
requirements of this division and an environmental impact statement prepared pursuant to the
requirements of the National Environmental Policy Act of 1969, an applicant may request and the
lead agency may waive the time limits established pursuant to Section 21100.2 or 21151.5 if it
finds that additional time is required to prepare a combined environmental impact report-
environmental impact statement and that the time required to prepare such a combined document
would be shorter than that required to prepare each document separately.

§ 21083.7. USE OF IMPACT STATEMENT AS THE IMPACT REPORT; CONSULTATIONS

(@ In the event that a project requires both an environmental impact report prepared pursuant to
the requirements of this division and an environmental impact statement prepared pursuant to
the requirements of the National Environmental Policy Act of 1969, the lead agency shall,
whenever possible, use the environmental impact statement as such environmental impact
report as provided in Section 21083.5.

() In order to implement this section, each lead agency to which this section is applicable shall do
both of the following, as soon as possible:

(1)  Consult with the federal agency required to prepare such environmental impact statement.

2  Notify the federal agency required to prepare the environmental impact statement
regarding any scoping meeting for the proposed project.

§21083.8.1. REUSE PLANS

(@ (1)  For purposes of this section, “reuse plan“ for a military base means an initial plan for the
reuse of a military base adopted by a local government or a redevelopment agency in the
form of a general plan, general plan amendment, specific plan, redevelopment plan, or
other planning document, except that the reuse plan shall also consist of a statement of
development policies, include a diagram or diagrams illustrating its provisions, and make
the designation required in paragraph (2). “Military base” or “base” means a military base
or reservation either closed or realigned by, or scheduled for closure or realignment by,
the federal government.

2 The reuse plan shall designate the proposed general distribution and general location of
development intensity for housing, business, industry, open space, recreation, natural
resources, public buildings and grounds, roads and other transportation facilities,
infrastructure, and other categories of public and private uses of land.

() (1)  When preparing and certifying an environmental impact report for a reuse plan, including
when utilizing an environmental impact statement pursuant to Section 21083.5, the
determination of whether the reuse plan may have a significant effect on the environment
may be made in the context of the physical conditions that were present at the time that
the federal decision became final for the closure or realignment of the base. The no
project alternative analyzed in the environmental impact report shall discuss the existing
conditions on the base, as they exist at the time that the environmental impact report is
prepared, as well as what could be reasonably expected to occur in the foreseeable future
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if the reuse plan were not approved, based on current plans and consistent with available
infrastructure and services.

For purposes of this division, all public and private activities taken pursuant to, or in
furtherance of, a reuse plan shall be deemed to be a single project. However, further
environmental review of any such public or private activity shall be conducted if any of
the events specified in Section 21166 have occurred.

(¢c) Prior to preparing an environmental impact report for which a lead agency chooses to utilize
the provisions of this section, the lead agency shall do all of the following:

(d)

(A)

Hold a public hearing at which is discussed the federal environmental impact statement
prepared for, or in the process of being prepared for, the closure of the military base. The
discussion shall include the significant effects on the environment examined in the
environmental impact statement, potential methods of mitigating those effects, including
feasible alternatives, and the mitigative effects of federal, state, and local laws applicable
to future nonmilitary activities. Prior to the close of the hearing, the lead agency may
specify the baseline conditions for the reuse plan environmental impact report prepared,
or in the process of being prepared, for the closure of the base. The lead agency may
specify particular physical conditions that it will examine in greater detail than were
examined in the environmental impact statement. Notice of the hearing shall be given as
provided in Section 21092. The hearing may be continued from time to time.

Identify pertinent responsible agencies and trustee agencies and consult with those
agencies prior to the public hearing as to the application of their regulatory policies and
permitting standards to the proposed baseline for environmental analysis, as well as to the
reuse plan and planned future nonmilitary land uses of the base. The affected agencies
shall have not less than 30 days prior to the public hearing to review the proposed reuse
plan and to submit their comments to the lead agency.

At the close of the hearing, the lead agency shall state in writing how the lead agency
intends to integrate the baseline for analysis with the reuse planning and environmental
review process, taking into account the adopted environmental standards of the
community, including, but not limited to, the applicable general plan, specific plan, and
redevelopment plan, and including other applicable provisions of adopted congestion
management plans, habitat conservation or natural communities conservation plans,
integrated waste management plans, and county hazardous waste management plans.

At the close of the hearing, the lead agency shall state, in writing, the specific economic
or social reasons, including, but not limited to, new job creation, opportunities for
employment of skilled workers, availability of low- and moderate-income housing, and
economic continuity, which support the selection of the baseline.

Nothing in this section shall in any way limit the scope of a review or determination of
significance of the presence of hazardous or toxic wastes, substances, or materials
including, but not limited to, contaminated soils and groundwater, nor shall the regulation
of hazardous or toxic wastes, substances, or materials be constrained by prior levels of
activity that existed at the time that the federal agency decision to close the military base
became final.

This section does not apply to any project undertaken pursuant to Chapter 6.5
(commencing with Section 25100) of, or Chapter 6.8 (commencing with Section 25300)
of, Division 20 of the Health and Safety Code, or pursuant to the Porter-Cologne Water
Quality Control Act (Division 7 (commencing with Section 13000) of the Water Code).

This section may apply to any reuse plan environmental impact report for which a notice
of preparation pursuant to subdivision (a) of Section 21092 is issued within one year from
the date that the federal record of decision was rendered for the military base closure or
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realignment and reuse, or prior to January 1, 1997, whichever is later, if the
environmental impact report is completed and certified within five years from the date
that the federal record of decision was rendered.

All subsequent development at the military base shall be subject to all applicable federal, state,
or local laws, including, but not limited to, those relating to air quality, water quality, traffic,
threatened and endangered species, noise, and hazardous or toxic wastes, substances, or
materials.

§ 21083.9. SCOPING MEETINGS

@)

Notwithstanding Section 21080.4, 21104, or 21153, a lead agency shall call at least one scoping
meeting for either of the following:

(1) A proposed project that may affect highways or other facilities under the jurisdiction of
the Department of Transportation if the meeting is requested by the department. The lead
agency shall call the scoping meeting as soon as possible, but not later than 30 days after
receiving the request from the Department of Transportation.

0] A project of statewide, regional, or areawide significance.

The lead agency shall provide notice of at least one scoping meeting held pursuant to
paragraph (2) of subdivision (a) to all of the following:
(1) A county or city that borders on a county or city within which the project is located,

unless otherwise designated annually by agreement between the lead agency and the
county or city.

(2 A responsible agency.
(3 A public agency that has jurisdiction by law with respect to the project.
4 A transportation planning agency or public agency required to be consulted pursuant to

Section 21092.4.
(55 A public agency, organization or individual who has filed a written request for the notice.

For a public agency, organization, or individual that is required to be provided notice of a lead
agency public meeting, the requirement for notice of a scoping meeting pursuant to subdivision
() may be met by including the notice of a scoping meeting in the public meeting notice.

A scoping meeting that is held in the city or county within which the project is located pursuant
to the National Environmental Policy Act (42 U.S.C. Sec. 4321 et seq.) and the regulations
adopted pursuant to that act shall be deemed to satisfy the requirement that a scoping meeting
be held for a project subject to paragraph (2) of subdivision (a) if the lead agency meets the
notice requirements of subdivision (b) or subdivision (c).

The referral of a proposed action to adopt or substantially amend a general plan to a city or
county pursuant to paragraph (1) of subdivision (a) of Section 65352 of the Government Code
may be conducted concurrently with the scoping meeting required pursuant to this section, and
the city or county may submit its comments as provided pursuant to subdivision (b) of that
section at the scoping meeting.

§21084. LIST OF EXEMPT CLASSES OF PROJECTS; PROJECTS DAMAGING SCENIC
RESOURCES

(@)

The guidelines prepared and adopted pursuant to Section 21083 shall include a list of classes of
projects that have been determined not to have a significant effect on the environment and that
shall be exempt from this division. In adopting the guidelines, the Secretary of the Natural
Resources Agency shall make a finding that the listed classes of projects referred to in this
section do not have a significant effect on the environment.

60



CEQA Statute Association of Environmental Professionals 2023

() A project’s greenhouse gas emissions shall not, in and of themselves, be deemed to cause an
exemption adopted pursuant to subdivision (a) to be inapplicable if the project complies with all
applicable regulations or requirements adopted to implement statewide, regional, or local plans
consistent with Section 15183.5 of Title 14 of the California Code of Regulations.

() A project that may result in damage to scenic resources, including, but not limited to, trees,
historic buildings, rock outcroppings, or similar resources, within a highway designated as an
official state scenic highway, pursuant to Article 2.5 (commencing with Section 260) of
Chapter 2 of Division 1 of the Streets and Highways Code, shall not be exempted from this
division pursuant to subdivision (a). This subdivision does not apply to improvements as
mitigation for a project for which a negative declaration has been approved or an environmental
impact report has been certified.

(d) A project located on a site that is included on any list compiled pursuant to Section 65962.5 of
the Government Code shall not be exempted from this division pursuant to subdivision (a).

(e) A project that may cause a substantial adverse change in the significance of a historical
resource, as specified in Section 21084.1, shall not be exempted from this division pursuant to
subdivision (a).

§21084.1. HISTORICAL RESOURCE; SUBSTANTIAL ADVERSE CHANGE

A project that may cause a substantial adverse change in the significance of an historical resource is
a project that may have a significant effect on the environment. For purposes of this section, an
historical resource is a resource listed in, or determined to be eligible for listing in, the California
Register of Historical Resources. Historical resources included in a local register of historical
resources, as defined in subdivision (k) of Section 5020.1, or deemed significant pursuant to criteria
set forth in subdivision (g) of Section 5024.1, are presumed to be historically or culturally
significant for purposes of this section, unless the preponderance of the evidence demonstrates that
the resource is not historically or culturally significant. The fact that a resource is not listed in, or
determined to be eligible for listing in, the California Register of Historical Resources, not included
in a local register of historical resources, or not deemed significant pursuant to criteria set forth in
subdivision (g) of Section 5024.1 shall not preclude a lead agency from determining whether the
resource may be an historical resource for purposes of this section.

§21084.2.

A project with an effect that may cause a substantial adverse change in the significance of a tribal
cultural resource is a project that may have a significant effect on the environment.

§21084.3.
(a) Public agencies shall, when feasible, avoid damaging effects to any tribal cultural resource.

() If the lead agency determines that a project may cause a substantial adverse change to a tribal
cultural resource, and measures are not otherwise identified in the consultation process
provided in Section 21080.3.2, the following are examples of mitigation measures that, if
feasible, may be considered to avoid or minimize the significant adverse impacts:

(0] Avoidance and preservation of the resources in place, including, but not limited to,
planning and construction to avoid the resources and protect the cultural and natural
context, or planning greenspace, parks, or other open space, to incorporate the resources
with culturally appropriate protection and management criteria.

(2  Treating the resource with culturally appropriate dignity taking into account the tribal
cultural values and meaning of the resource, including, but not limited to, the following:

(A) Protecting the cultural character and integrity of the resource.
®) Protecting the traditional use of the resource.
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(€ Protecting the confidentiality of the resource.

()  Permanent conservation easements or other interests in real property, with culturally

appropriate management criteria for the purposes of preserving or utilizing the resources
or places.

(4 Protecting the resource.

§21086. ADDITION OR DELETION OF EXEMPT CLASSES OF PROJECTS; PROCEDURE

(a)

A public agency may, at any time, request the addition or deletion of a class of projects, to the
list designated pursuant to Section 21084. That request shall be made in writing to the Office of
Planning and Research and shall include information supporting the public agency’s position
that the class of projects does, or does not, have a significant effect on the environment.

The Office of Planning and Research shall review each request and, as soon as possible, shall
submit its recommendation to the Secretary of the Resources Agency. Following the receipt of
that recommendation, the Secretary of the Resources Agency may add or delete the class of
projects to the list of classes of projects designated pursuant to Section 21084 that are exempt
from the requirements of this division.

The addition or deletion of a class of projects, as provided in this section, to the list specified in

Section 21084 shall constitute an amendment to the guidelines adopted pursuant to Section
21083 and shall be adopted in the manner prescribed in Sections 21083 and 21084.

§ 21088. DISTRIBUTION OF GUIDELINES, AMENDMENTS AND CHANGES; NOTICE

The Secretary of the Resources Agency shall provide for the timely distribution to all public
agencies of the guidelines and any amendments or changes thereto. In addition, the Secretary of the
Resources Agency may provide for publication of a bulletin to provide public notice of the
guidelines, or any amendments or changes thereto, and of the completion of environmental impact
reports prepared in compliance with this division.

§21089. FEES

@)

A lead agency may charge and collect a reasonable fee from a person proposing a project
subject to this division in order to recover the estimated costs incurred by the lead agency in
preparing a negative declaration or an environmental impact report for the project and for
procedures necessary to comply with this division on the project. Litigation expenses, costs,
and fees incurred in actions alleging noncompliance with this division under Section 21167 are
not recoverable under this section.

The Department of Fish and Game may charge and collect filing fees, as provided in Section
711.4 of the Fish and Game Code. Notwithstanding Section 21080.1, a finding required under
Section 21081, or a project approved under a certified regulatory program authorized pursuant
to Section 21080.5 is not operative, vested, or final until the filing fees required pursuant to
Section 711.4 of the Fish and Game Code are paid.

(1) A public agency may charge and collect a reasonable fee from members of the public for
a copy of an environmental document not to exceed the cost of reproducing the
environmental document. A public agency may provide the environmental document in
an electronic format as provided pursuant to Sections 7922.570 to 7922.580, inclusive, of
the Government Code.

(2 For purposes of this subdivision, “environmental document” means an initial study,
negative declaration, mitigated negative declaration, draft and final environmental impact
report, a document prepared as a substitute for an environmental impact report, negative
declaration, or mitigated negative declaration under a program certified pursuant to
Section 21080.5, and a document prepared under the federal National Environmental
Policy Act of 1969 (42 U.S.C. Sec. 4321 et seq.) and used by a state or local agency in
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the place of the initial study, negative declaration, mitigated negative declaration, or an
environmental impact report.

§ 21090. REDEVELOPMENT PLAN DEEMED SINGLE PROJECT

(@ An environmental impact report for a redevelopment plan may be a master environmental
impact report, program environmental impact report, or a project environmental impact report.
Any environmental impact report for a redevelopment plan shall specify the type of
environmental impact report that is prepared for the redevelopment plan.

(b) If the environmental impact report for a redevelopment plan is a project environmental impact
report, all public and private activities or undertakings pursuant to, or in furtherance of, a
redevelopment plan shall be deemed to be a single project. However, further environmental
review of any public or private activity or undertaking pursuant to, or in furtherance of, a
redevelopment plan for which a project environmental impact report has been certified shall be
conducted if any of the events specified in Section 21166 have occurred.

§21090.1. GEOTHERMAL EXPLORATORY PROJECT DEEMED SEPARATE AND DISTINCT
FROM FIELD DEVELOPMENT PROJECT

For all purposes of this division, a geothermal exploratory project shall be deemed to be separate
and distinct from any subsequent geothermal field development project as defined in Section
65928.5 of the Government Code.

§21091. DRAFT ENVIRONMENTAL IMPACT REPORTS AND NEGATIVE DECLARATIONS;
REVIEW PERIODS

(@ The public review period for a draft environmental impact report shall not be less than 30 days.
If the draft environmental impact report is for a proposed project where a state agency is the
lead agency, a responsible agency, or a trustee agency; a state agency otherwise has jurisdiction
by law with respect to the project; or the proposed project is of sufficient statewide, regional, or
areawide significance as determined pursuant to the guidelines certified and adopted pursuant
to Section 21083, the review period shall be at least 45 days, and the lead agency shall provide
the document, in an electronic form as required by the Office of Planning and Research, to the
State Clearinghouse for review and comment by state agencies.

() The public review period for a proposed negative declaration or proposed mitigated negative
declaration shall not be less than 20 days. If the proposed negative declaration or proposed
mitigated negative declaration is for a proposed project where a state agency is the lead agency,
a responsible agency, or a trustee agency; a state agency otherwise has jurisdiction by law with
respect to the project; or the proposed project is of sufficient statewide, regional, or areawide
significance as determined pursuant to the guidelines certified and adopted pursuant to Section
21083, the review period shall be at least 30 days, and the lead agency shall provide the
document, in an electronic form as required by the Office of Planning and Research, to the
State Clearinghouse for review and comment by state agencies.

(© (1) Notwithstanding subdivisions (a) and (b), if a draft environmental impact report, proposed
negative declaration, or proposed mitigated negative declaration is submitted to the State
Clearinghouse for review and the period of review by the State Clearinghouse is longer
than the public review period established pursuant to subdivision (a) or (b), whichever is
applicable, the public review period shall be at least as long as the period of review and
comment by state agencies as established by the State Clearinghouse.

2 The public review period and the state agency review period may, but are not required to,
begin and end at the same time. Day one of the state agency review period shall be the
date that the State Clearinghouse distributes the CEQA document to state agencies.
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(d)

()

@

®

®)

If the submittal of a CEQA document is determined by the State Clearinghouse to be
complete, the State Clearinghouse shall distribute the document within three working
days from the date of receipt. The State Clearinghouse shall specify the information that
will be required in order to determine the completeness of the submittal of a CEQA
document.

The lead agency shall consider comments it receives on a draft environmental impact
report, proposed negative declaration, or proposed mitigated negative declaration if those
comments are received within the public review period.

()  With respect to the consideration of comments received on a draft environmental
impact report, the lead agency shall evaluate comments on environmental issues that
are received from persons who have reviewed the draft and shall prepare a written
response pursuant to subparagraph (8). The lead agency may also respond to
comments that are received after the close of the public review period.

®) The written response shall describe the disposition of each significant environmental
issue that is raised by commenters. The responses shall be prepared consistent with
Section 15088 of Title 14 of the California Code of Regulations.

(&) With respect to the consideration of comments received on a draft environmental
impact report, proposed negative declaration, proposed mitigated negative
declaration, or notice pursuant to Section 21080.4, the lead agency shall accept
comments via email and shall treat email comments as equivalent to written
comments.

B) Any law or regulation relating to written comments received on a draft
environmental impact report, proposed negative declaration, proposed mitigated
negative declaration, or notice received pursuant to Section 21080.4 shall also apply
to email comments received for those reasons.

Criteria for shorter review periods by the State Clearinghouse for documents that must be
submitted to the State Clearinghouse shall be set forth in the written guidelines issued by
the Office of Planning and Research and made available to the public.

Those shortened review periods may not be less than 30 days for a draft environmental
impact report and 20 days for a negative declaration.

A request for a shortened review period shall only be made in writing by the
decisionmaking body of the lead agency to the Office of Planning and Research. The
decisionmaking body may designate by resolution or ordinance a person authorized to
request a shortened review period. A designated person shall notify the decisionmaking
body of this request.

A request approved by the State Clearinghouse shall be consistent with the criteria set
forth in the written guidelines of the Office of Planning and Research.

A shortened review period may not be approved by the Office of Planning and Research
for a proposed project of statewide, regional, or areawide environmental significance as
determined pursuant to Section 21083.

An approval of a shortened review period shall be given prior to, and reflected in, the
public notice required pursuant to Section 21092.

Prior to carrying out or approving a project for which a negative declaration has been adopted,
the lead agency shall consider the negative declaration together with comments that were
received and considered pursuant to paragraph (1) of subdivision (d).
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§21091.5. PUBLIC REVIEW PERIOD FOR DRAFT ENVIRONMENTAL IMPACT REPORT;
PUBLICLY OWNED AIRPORTS

Notwithstanding subdivision (a) of Section 21091, or any other provision of this division, the public
review period for a draft environmental impact report prepared for a proposed project involving the
expansion or enlargement of a publicly owned airport requiring the acquisition of any tide and
submerged lands or other lands subject to the public trust for commerce, navigation, or fisheries, or
any interest therein, shall be not less than 120 days.

§21092. PUBLIC NOTICE OF PREPARATION OF ENVIRONMENTAL IMPACT REPORT OR
NEGATIVE DECLARATION; PUBLICATION

(@ A lead agency that is preparing an environmental impact report or a negative declaration or
making a determination pursuant to subdivision (c) of Section 21157.1 shall provide public
notice of that fact within a reasonable period of time prior to certification of the environmental
impact report, adoption of the negative declaration, or making the determination pursuant to
subdivision (c) of Section 21157.1.

() (1)  The notice shall specify the period during which comments will be received on the draft
environmental impact report or negative declaration, and shall include the date, time, and
place of any public meetings or hearings on the proposed project, a brief description of
the proposed project and its location, the significant effects on the environment, if any,
anticipated as a result of the project, the address where copies of the draft environmental
impact report or negative declaration, and all documents referenced in the draft
environmental impact report or negative declaration, are available for review, and a
description of how the draft environmental impact report or negative declaration can be
provided in an electronic format.

0] This section shall not be construed in any manner that results in the invalidation of an
action because of the alleged inadequacy of the notice content if there has been
substantial compliance with the notice content requirements of this section.

@)  The notice required by this section shall be given to the last known name and address of
all organizations and individuals who have previously requested notice, and shall also be
given by posting the notice on the internet website of the lead agency and by at least one
of the following procedures:

(») Publication, no fewer times than required by Section 6061 of the Government Code,
by the public agency in a newspaper of general circulation in the area affected by the
proposed project. If more than one area will be affected, the notice shall be
published in the newspaper of largest circulation from among the newspapers of
general circulation in those areas.

B) Posting of notice by the lead agency on- and off-site in the area where the project is
to be located.

(©) Direct mailing to the owners and occupants of contiguous property shown on the
latest equalized assessment roll.

(c) For a project involving the burning of municipal wastes, hazardous waste, or refuse-derived
fuel, including, but not limited to, tires, meeting the qualifications of subdivision (d), notice
shall be given to all organizations and individuals who have previously requested notice and
shall also be given by at least the procedures specified in subparagraphs (4), (8), and (C) of
paragraph (3) of subdivision (b). In addition, notification shall be given by direct mailing to the
owners and occupants of property within one-fourth of a mile of any parcel or parcels on which
is located a project subject to this subdivision.

(d The notice requirements of subdivision (c) apply to both of the following:
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The construction of a new facility.

=

The expansion of an existing facility that burns hazardous waste which would increase its
permitted capacity by more than 10 percent. For purposes of this paragraph, the amount
of expansion of an existing facility shall be calculated by comparing the proposed facility
capacity with whichever of the following is applicable:

S

(A) The facility capacity approved in the facility’s hazardous waste facilities permit
pursuant to Section 25200 of the Health and Safety Code or its grant of interim
status pursuant to Section 25200.5 of the Health and Safety Code, or the facility
capacity authorized in any state or local agency permit allowing the construction or
operation of a facility for the burning of hazardous waste, granted before January 1,
1990.

®) The facility capacity authorized in the facility’s original hazardous waste facilities
permit, grant of interim status, or any state or local agency permit allowing the
construction or operation of a facility for the burning of hazardous waste, granted on
or after January 1, 1990.

() The notice requirements specified in subdivision (b) or (c) shall not preclude a public agency
from providing additional notice by other means if the agency so desires, or from providing the
public notice required by this section at the same time and in the same manner as public notice
otherwise required by law for the project.

§21092.1. ADDITION OF NEW INFORMATION; NOTICE AND CONSULTATION

When significant new information is added to an environmental impact report after notice has been
given pursuant to Section 21092 and consultation has occurred pursuant to Sections 21104 and
21153, but prior to certification, the public agency shall give notice again pursuant to Section
21092, and consult again pursuant to Sections 21104 and 21153 before certifying the environmental
impact report.

§21092.2. REQUESTS FOR CERTAIN NOTICES

(@ The notices required pursuant to Sections 21080.4, 21083.9, 21092, 21108, 21152, and 21161
shall be mailed to every person who has filed a written request for notices with either the clerk
of the governing body or, if there is no governing body, the director of the agency. If the
agency offers to provide the notices by email, upon filing a written request for notices, a person
may request that the notices be provided to that person by email. The request may also be filed
with any other person designated by the governing body or director to receive these requests.
The agency may require requests for notices to be annually renewed. The public agency may
charge a fee, except to other public agencies, that is reasonably related to the costs of providing
this service.

(b) Subdivision (a) shall not be construed in any manner that results in the invalidation of an action
because of the failure of a person to receive a requested notice, if there has been substantial
compliance with the requirements of this section.

() The notices required pursuant to Sections 21080.4 and 21161 shall be provided by the State
Clearinghouse to any legislator in whose district the project has an environmental impact, if the
legislator requests the notice and the State Clearinghouse has received it.

(d) The lead agency shall post the notices specified in subdivision (a) on its internet website, if any.

§21092.3. POSTING OF CERTAIN NOTICES

The notices required pursuant to Sections 21080.4 and 21092 for an environmental impact report
shall be posted in the office and on the internet website of the county clerk of each county in which
the project will be located and shall remain posted for a period of 30 days. The notice required
pursuant to Section 21092 for a negative declaration shall be so posted for a period of 20 days,
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unless otherwise required by law to be posted for 30 days. The county clerk shall post the notices
within 24 hours of receipt.

§21092.4. CONSULTATION WITH TRANSPORTATION PLANNING AGENCIES AND PUBLIC
AGENCIES

(@ For a project of statewide, regional, or areawide significance, the lead agency shall consult with
transportation planning agencies and public agencies that have transportation facilities within
their jurisdictions that could be affected by the project. Consultation shall be conducted in the
same manner as for responsible agencies pursuant to this division, and shall be for the purpose
of the lead agency obtaining information concerning the project’s effect on major local
arterials, public transit, freeways, highways, overpasses, on-ramps, off-ramps, and rail transit
service within the jurisdiction of a transportation planning agency or a public agency that is
consulted by the lead agency. A transportation planning agency or public agency that provides
information to the lead agency shall be notified of, and provided with copies of, environmental
documents pertaining to the project.

(b) As used in this section, “transportation facilities” includes major local arterials and public
transit within five miles of the project site and freeways, highways, overpasses, on-ramps, off-
ramps, and rail transit service within 10 miles of the project site.

§21092.5. PROPOSED RESPONSE TO PUBLIC AGENCY COMMENTS RECEIVED BY LEAD
AGENCY; NOTICE TO AGENCY COMMENTING ON NEGATIVE DECLARATION; UNTIMELY
COMMENTS

(a) At least 10 days prior to certifying an environmental impact report, the lead agency shall
provide a written proposed response to a public agency on comments made by that agency
which conform with the requirements of this division. Proposed responses shall conform with
the legal standards established for responses to comments on draft environmental impact
reports. Copies of responses or the environmental document in which they are contained,
prepared in conformance with other requirements of this division and the guidelines adopted
pursuant to Section 21083, may be used to meet the requirements imposed by this section.

() The lead agency shall notify any public agency which comments on a negative declaration, of
the public hearing or hearings, if any, on the project for which the negative declaration was
prepared. If notice to the commenting public agency is provided pursuant to Section 21092, the
notice shall satisfy the requirement of this subdivision.

() Nothing in this section requires the lead agency to respond to comments not received within the
comment periods specified in this division, to reopen comment periods, or to delay acting on a
negative declaration or environmental impact report.

§21092.6. APPLICATION OF GOVT. C. § 65962.5; DUTIES OF LEAD AGENCY; NOTICE BY
ENVIRONMENTAL PROTECTION AGENCY OF FAILURE TO SPECIFY

(@ The lead agency shall consult the lists compiled pursuant to Section 65962.5 of the
Government Code to determine whether the project and any alternatives are located on a site
which is included on any list. The lead agency shall indicate whether a site is on any list not
already identified by the applicant. The lead agency shall specify the list and include the
information in the statement required pursuant to subdivision (f) of Section 65962.5 of the
Government Code, in the notice required pursuant to Section 21080.4, a negative declaration,
and a draft environmental impact report. The requirement in this section to specify any list shall
not be construed to limit compliance with this division.

() If a project or any alternatives are located on a site which is included on any of the lists
compiled pursuant to Section 65962.5 of the Government Code and the lead agency did not
accurately specify or did not specify any list pursuant to subdivision (a), the California
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Environmental Protection Agency shall notify the lead agency specifying any list with the site
when it receives notice pursuant to Section 21080.4, a negative declaration, and a draft
environmental impact report. The California Environmental Protection Agency shall not be
liable for failure to notify the lead agency pursuant to this subdivision.

§ 21093. LEGISLATIVE FINDINGS AND DECLARATION; PUBLIC AGENCIES MAY TIER
ENVIRONMENTAL IMPACT REPORTS

(a)

(b)

The Legislature finds and declares that tiering of environmental impact reports will promote
construction of needed housing and other development projects by (1) streamlining regulatory
procedures, (2) avoiding repetitive discussions of the same issues in successive environmental
impact reports, and (3) ensuring that environmental impact reports prepared for later projects
which are consistent with a previously approved policy, plan, program, or ordinance
concentrate upon environmental effects which may be mitigated or avoided in connection with
the decision on each later project. The Legislature further finds and declares that tiering is
appropriate when it helps a public agency to focus upon the issues ripe for decision at each
level of environmental review and in order to exclude duplicative analysis of environmental
effects examined in previous environmental impact reports.

To achieve this purpose, environmental impact reports shall be tiered whenever feasible, as
determined by the lead agency.

§ 21094. LATER PROJECTS; TIERED ENVIRONMENTAL IMPACT REPORTS; INITIAL STUDY;
USE OF PRIOR REPORTS

(@ Where a prior environmental impact report has been prepared and certified for a program, plan,

(b)

©

(d)

policy, or ordinance, the lead agency for a later project that meets the requirements of this
section shall examine significant effects of the later project upon the environment by using a
tiered environmental impact report, except that the report on the later project is not required to
examine those effects that the lead agency determines were either of the following:

(0] Mitigated or avoided pursuant to paragraph (1) of subdivision (a) of Section 21081 as a
result of the prior environmental impact report.

(2  Examined at a sufficient level of detail in the prior environmental impact report to enable
those effects to be mitigated or avoided by site-specific revisions, the imposition of
conditions, or by other means in connection with the approval of the later project.

This section applies only to a later project that the lead agency determines is all of the

following:

(1)  Consistent with the program, plan, policy, or ordinance for which an environmental
impact report has been prepared and certified.

2 Consistent with applicable local land use plans and zoning of the city, county, or city and
county in which the later project would be located.

®3) Not subject to Section 21166.

For purposes of compliance with this section, an initial study shall be prepared to assist the lead
agency in making the determinations required by this section. The initial study shall analyze
whether the later project may cause significant effects on the environment that were not
examined in the prior environmental impact report.

All public agencies that propose to carry out or approve the later project may utilize the prior
environmental impact report and the environmental impact report on the later project to fulfill
the requirements of Section 21081.
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©)

®

When tiering is used pursuant to this section, an environmental impact report prepared for a
later project shall refer to the prior environmental impact report and state where a copy of the
prior environmental impact report may be examined.

This section shall become operative on January 1, 2016.

§21094.5.

(a)

©

(1)  If an environmental impact report was certified for a planning level decision of a city or
county, the application of this division to the approval of an infill project shall be limited
to the effects on the environment that (A) are specific to the project or to the project site
and were not addressed as significant effects in the prior environmental impact report or
(B) substantial new information shows the effects will be more significant than described
in the prior environmental impact report. A lead agency’s determination pursuant to this
section shall be supported by substantial evidence.

(0 An effect of a project upon the environment shall not be considered a specific effect of
the project or a significant effect that was not considered significant in a prior
environmental impact report, or an effect that is more significant than was described in
the prior environmental impact report if uniformly applicable development policies or
standards adopted by the city, county, or the lead agency, would apply to the project and
the lead agency makes a finding, based upon substantial evidence, that the development
policies or standards will substantially mitigate that effect.

If an infill project would result in significant effects that are specific to the project or the
project site, or if the significant effects of the infill project were not addressed in the prior
environmental impact report, or are more significant than the effects addressed in the prior
environmental impact report, and if a mitigated negative declaration or a sustainable
communities environmental assessment could not be otherwise adopted, an environmental
impact report prepared for the project analyzing those effects shall be limited as follows:

(1)  Alternative locations, densities, and building intensities to the project need not be
considered.

2  Growth inducing impacts of the project need not be considered.
This section applies to an infill project that satisfies both of the following:
(1)  The project satisfies any of the following:

() Is consistent with the general use designation, density, building intensity, and
applicable policies specified for the project area in either a sustainable communities
strategy or an alternative planning strategy for which the State Air Resources Board,
pursuant to subparagraph (H) of paragraph (2) of subdivision (b) of Section 65080 of
the Government Code, has accepted a metropolitan planning organization’s
determination that the sustainable communities strategy or the alternative planning
strategy would, if implemented, achieve the greenhouse gas emission reduction
targets.

B) Consists of a small walkable community project located in an area designated by a
city for that purpose.

© Is located within the boundaries of a metropolitan planning organization that has not
yet adopted a sustainable communities strategy or alternative planning strategy, and
the project has a residential density of at least 20 units per acre or a floor area ratio
of at least 0.75.

2  Satisfies all applicable statewide performance standards contained in the guidelines
adopted pursuant to Section 21094.5.5.
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()

(@)

This section applies after the Secretary of the Natural Resources Agency adopts and certifies
the guidelines establishing statewide standards pursuant to Section 21094.5.5.

For the purposes of this section, the following terms mean the following:
(1)  “Infill project” means a project that meets the following conditions:
() Consists of any one, or combination, of the following uses:
()  Residential.
(i)  Retail or commercial, where no more than one-half of the project area is used
for parking.
@iy A transit station.
(ivy A school.
() A public office building.

®) Is located within an urban area on a site that has been previously developed, or on a
vacant site where at least 75 percent of the perimeter of the site adjoins, or is
separated only by an improved public right-of-way from, parcels that are developed
with qualified urban uses.

2 “Planning level decision” means the enactment or amendment of a general plan,
community plan, specific plan, or zoning code.

()  “Prior environmental impact report” means the environmental impact report certified for
a planning level decision, as supplemented by any subsequent or supplemental
environmental impact reports, negative declarations, or addenda to those documents.

@  “Small walkable community project” means a project that is in an incorporated city,
which is not within the boundary of a metropolitan planning organization and that
satisfies the following requirements:

(A) Has a project area of approximately one-quarter mile diameter of contiguous land
completely within the existing incorporated boundaries of the city.
(8) Has a project area that includes a residential area adjacent to a retail downtown area.

(©) The project has a density of at least eight dwelling units per acre or a floor area ratio
for retail or commercial use of not less than 0.50.

) “Urban area” includes either an incorporated city or an unincorporated area that is
completely surrounded by one or more incorporated cities that meets both of the
following criteria:

(A) The population of the unincorporated area and the population of the surrounding
incorporated cities equal a population of 100,000 or more.

®) The population density of the unincorporated area is equal to, or greater than, the
population density of the surrounding cities.

§21094.5.5.

(@)

On or before July 1, 2012, the Office of Planning and Research shall prepare, develop, and
transmit to the Natural Resources Agency for certification and adoption guidelines for the
implementation of Section 21094.5 and the Secretary of the Natural Resources Agency, on or
before January 1, 2013, shall certify and adopt the guidelines.

The guidelines prepared pursuant to this section shall include statewide standards for infill
projects that may be amended from time to time and promote all of the following:

(1)  The implementation of the land use and transportation policies in the Sustainable
Communities and Climate Protection Act of 2008 (Chapter 728 of the Statutes of 2008).
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(2 The state planning priorities specified in Section 65041.1 of the Government Code and in
the most recently adopted Environmental Goals and Policy Report issued by the Office of
Planning and Research supporting infill development.

@)  The reduction of greenhouse gas emissions under the California Global Warming
Solutions Act of 2006 (Division 25.5 (commencing with Section 38500) of the Health
and Safety Code).

@  The reduction in per capita water use pursuant to Section 10608.16 of the Water Code.

) The creation of a transit village development district consistent with Section 65460.1 of
the Government Code.

(6)  Substantial energy efficiency improvements, including improvements to projects related
to transportation energy.

(7 Protection of public health, including the health of vulnerable populations from air or
water pollution, or soil contamination.

(c) The standards for projects on infill sites shall be updated as frequently as necessary to ensure
the protection of the environment.

§21095. AMENDMENT TO STATE GUIDELINES TO PROVIDE OPTIONAL METHODOLOGY
TO EVALUATE ENVIRONMENTAL EFFECTS OF AGRICULTURAL LAND CONVERSIONS

(@ The Resources Agency, in consultation with the Office of Planning and Research, shall develop
an amendment to Appendix G of the state guidelines, for adoption pursuant to Section 21083,
to provide lead agencies an optional methodology to ensure that significant effects on the
environment of agricultural land conversions are quantitatively and consistently considered in
the environmental review process.

() The Department of Conservation, in consultation with the United States Department of
Agriculture pursuant to Section 658.6 of Title 7 of the Code of Federal Regulations, and in
consultation with the Resources Agency and the Office of Planning and Research, shall develop
a state model land evaluation and site assessment system, contingent upon the availability of
funding from non-General Fund sources. The department shall seek funding for that purpose
from non-General Fund sources, including, but not limited to, the United States Department of
Agriculture.

(© In lieu of developing an amendment to Appendix G of the state guidelines pursuant to
subdivision (a), the Resources Agency may adopt the state model land evaluation and site
assessment system developed pursuant to subdivision (b) as that amendment to Appendix G.

§ 21096. AIRPORT-RELATED SAFETY HAZARDS AND NOISE PROBLEMS; PROJECTS
WITHIN AIRPORT COMPREHENSIVE LAND USE PLAN BOUNDARIES OR WITHIN TWO
NAUTICAL MILES OF AIRPORT; PREPARATION OF ENVIRONMENTAL IMPACT REPORTS

(@ If a lead agency prepares an environmental impact report for a project situated within airport
land use compatibility plan boundaries, or, if an airport land use compatibility plan has not
been adopted, for a project within two nautical miles of a public airport or public use airport,
the Airport Land Use Planning Handbook published by the Division of Aeronautics of the
Department of Transportation, in compliance with Section 21674.5 of the Public Utilities Code
and other documents, shall be utilized as technical resources to assist in the preparation of the
environmental impact report as the report relates to airport-related safety hazards and noise
problems.

() A lead agency shall not adopt a negative declaration for a project described in subdivision (a)
unless the lead agency considers whether the project will result in a safety hazard or noise
problem for persons using the airport or for persons residing or working in the project area.
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§21098. LOW-LEVEL FLIGHT PATH; MILITARY IMPACT ZONE; SPECIAL USE AIRSPACE

(@ For the purposes of this section, the following terms have the following meanings:

©

(d)

@

“Low-level flight path” includes any flight path for any aircraft owned, maintained, or
that is under the jurisdiction of the United States Department of Defense that flies lower
than 1,500 feet above ground level, as indicated in the United States Department of
Defense Flight Information Publication, “Area Planning Military Training Routes: North
and South America (AP/1B)” published by the United States National Imagery and
Mapping Agency.

“Military impact zone” includes any area, including airspace, that meets both of the
following criteria:

() Is within two miles of a military installation, including, but not limited to, any base,
military airport, camp, post, station, yard, center, homeport facility for a ship, or any
other military activity center that is under the jurisdiction of the United States
Department of Defense.

@) Covers greater than 500 acres of unincorporated land, or greater than 100 acres of
city incorporated land.

“Military service” means any branch of the United States Armed Forces.

“Special use airspace” means the area underlying the airspace that is designated for
training, research, development, or evaluation for a military service, as that area is
established by the United States Department of Defense Flight Information Publication,
“Area Planning: Special Use Airspace: North and South America (AP/1A)” published by
the United States National Imagery and Mapping Agency.

If the United States Department of Defense or a military service notifies a lead agency of the
contact office and address for the military service and the specific boundaries of a low-level
flight path, military impact zone, or special use airspace, the lead agency shall submit notices,
as required pursuant to Sections 21080.4 and 21092, to the military service if the project is
within those boundaries and any of the following apply:

@
@
@)

The project includes a general plan amendment.
The project is of statewide, regional, or areawide significance.

The project is required to be referred to the airport land use commission, or appropriately
designated body, pursuant to Article 3.5 (commencing with Section 21670) of Chapter 4
of Part 1 of Division 9 of the Public Utilities Code.

The requirement to submit notices imposed by this section does not apply to any of the
following:

Response actions taken pursuant to Chapter 6.8 (commencing with Section 25300) of
Division 20 of the Health and Safety Code.

Response actions taken pursuant to Chapter 6.85 (commencing with Section 25396) of
Division 20 of the Health and Safety Code.

Sites subject to corrective action orders issued pursuant to Section 25187 of the Health
and Safety Code.

The effect or potential effect that a project may have on military activities does not itself
constitute an adverse effect on the environment for the purposes of this division.

Notwithstanding paragraph (1), a project’s impact on military activities may cause, or be
associated with, adverse effects on the environment that are subject to the requirements of
this division, including, but not limited to, Section 21081.
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Chapter 2.7: Modernization of Transportation Analysis for Transit-Oriented
Infill Projects

§21099.

(@) For purposes of this section, the following terms mean the following:

@

“Employment center project” means a project located on property zoned for commercial
uses with a floor area ratio of no less than 0.75 and that is located within a transit priority
area.

“Floor area ratio” means the ratio of gross building area of the development, excluding
structured parking areas, proposed for the project divided by the net lot area.

“Gross building area” means the sum of all finished areas of all floors of a building
included within the outside faces of its exterior walls.

“Infill site” means a lot located within an urban area that has been previously developed,
or on a vacant site where at least 75 percent of the perimeter of the site adjoins, or is
separated only by an improved public right-of-way from, parcels that are developed with
qualified urban uses.

“Lot” means all parcels utilized by the project.

“Net lot area” means the area of a lot, excluding publicly dedicated land and private
streets that meet local standards, and other public use areas as determined by the local
land use authority.

“Transit priority area” means an area within one-half mile of a major transit stop that is
existing or planned, if the planned stop is scheduled to be completed within the planning
horizon included in a Transportation Improvement Program or applicable regional
transportation plan.

The Office of Planning and Research shall prepare, develop, and transmit to the Secretary
of the Natural Resources Agency for certification and adoption proposed revisions to the
guidelines adopted pursuant to Section 21083 establishing criteria for determining the
significance of transportation impacts of projects within transit priority areas. Those
criteria shall promote the reduction of greenhouse gas emissions, the development of
multimodal transportation networks, and a diversity of land uses. In developing the
criteria, the office shall recommend potential metrics to measure transportation impacts
that may include, but are not limited to, vehicle miles traveled, vehicle miles traveled per
capita, automobile trip generation rates, or automobile trips generated. The office may
also establish criteria for models used to analyze transportation impacts to ensure the
models are accurate, reliable, and consistent with the intent of this section.

Upon certification of the guidelines by the Secretary of the Natural Resources Agency
pursuant to this section, automobile delay, as described solely by level of service or
similar measures of vehicular capacity or traffic congestion shall not be considered a
significant impact on the environment pursuant to this division, except in locations
specifically identified in the guidelines, if any.

This subdivision does not relieve a public agency of the requirement to analyze a
project’s potentially significant transportation impacts related to air quality, noise, safety,
or any other impact associated with transportation. The methodology established by these
guidelines shall not create a presumption that a project will not result in significant
impacts related to air quality, noise, safety, or any other impact associated with
transportation. Notwithstanding the foregoing, the adequacy of parking for a project shall
not support a finding of significance pursuant to this section.
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© @

This subdivision does not preclude the application of local general plan policies, zoning
codes, conditions of approval, thresholds, or any other planning requirements pursuant to
the police power or any other authority.

On or before July 1, 2014, the Office of Planning and Research shall circulate a draft
revision prepared pursuant to paragraph (1).

The Office of Planning and Research may adopt guidelines pursuant to Section 21083
establishing alternative metrics to the metrics used for traffic levels of service for
transportation impacts outside transit priority areas. The alternative metrics may include
the retention of traffic levels of service, where appropriate and as determined by the
office.

This subdivision shall not affect the standard of review that would apply to the new
guidelines adopted pursuant to this section.

Aesthetic and parking impacts of a residential, mixed-use residential, or employment
center project on an infill site within a transit priority area shall not be considered
significant impacts on the environment.

(&)  This subdivision does not affect, change, or modify the authority of a lead agency to
consider aesthetic impacts pursuant to local design review ordinances or other
discretionary powers provided by other laws or policies.

®) For the purposes of this subdivision, aesthetic impacts do not include impacts on
historical or cultural resources.

(¢) This section does not affect the authority of a public agency to establish or adopt thresholds of
significance that are more protective of the environment.

Chapter 3: State Agencies, Boards and Commissions

§21100. ENVIRONMENTAL IMPACT REPORT ON PROPOSED STATE PROJECTS;
SIGNIFICANT EFFECT; CUMULATIVE IMPACT ANALYSIS

(@ All lead agencies shall prepare, or cause to be prepared by contract, and certify the completion
of, an environmental impact report on any project which they propose to carry out or approve
that may have a significant effect on the environment. Whenever feasible, a standard format
shall be used for environmental impact reports.

() The environmental impact report shall include a detailed statement setting forth all of the
following:

@
@

All significant effects on the environment of the proposed project.
In a separate section:

(A Any significant effect on the environment that cannot be avoided if the project is
implemented.

B) Any significant effect on the environment that would be irreversible if the project is
implemented.

Mitigation measures proposed to minimize significant effects on the environment,
including, but not limited to, measures to reduce the wasteful, inefficient, and
unnecessary consumption of energy.

Alternatives to the proposed project.
The growth-inducing impact of the proposed project.

74



CEQA Statute Association of Environmental Professionals 2023

() The report shall also contain a statement briefly indicating the reasons for determining that
various effects on the environment of a project are not significant and consequently have not
been discussed in detail in the environmental impact report.

(d) For purposes of this section, any significant effect on the environment shall be limited to
substantial, or potentially substantial, adverse changes in physical conditions which exist within
the area as defined in Section 21060.5.

(¢) Previously approved land use documents, including, but not limited to, general plans, specific
plans, and local coastal plans, may be used in cumulative impact analysis.
§21100.1. INFORMATION REQUIRED IN CERTAIN ENVIRONMENTAL IMPACT REPORTS

The information described in subparagraph (B) of paragraph (2) of subdivision (b) of Section 21100
shall be required only in environmental impact reports prepared in connection with the following:
(@ The adoption, amendment, or enactment of a plan, policy, or ordinance of a public agency.

() The adoption by a local agency formation commission of a resolution making determinations.

() A project which will be subject to the requirement for preparing an environmental impact
statement pursuant to the requirements of the National Environmental Policy Act of 1969.

§21100.2. LEASES, PERMITS, LICENSES, CERTIFICATES AND OTHER ENTITLEMENTS;
ESTABLISHMENT OF TIME LIMITS FOR IMPACT REPORTS AND NEGATIVE
DECLARATIONS

(@ () For projects described in subdivision (c) of Section 21065, each state agency shall
establish, by resolution or order, time limits that do not exceed the following:
(&)  One year for completing and certifying environmental impact reports.
®) One hundred eighty days for completing and adopting negative declarations.
2 The time limits specified in paragraph (1) shall apply only to those circumstances in which
the state agency is the lead agency for a project. These resolutions or orders may establish
different time limits for different types or classes of projects, but all limits shall be

measured from the date on which an application requesting approval of the project is
received and accepted as complete by the state agency.

@3  No application for a project may be deemed incomplete for lack of a waiver of time
periods prescribed in state regulations.

@  The resolutions or orders required by this section may provide for a reasonable extension
of the time period in the event that compelling circumstances justify additional time and
the project applicant consents thereto.

(b) If a draft environmental impact report, environmental impact report, or focused environmental
impact report is prepared under a contract to a state agency, the contract shall be executed
within 45 days from the date on which the state agency sends a notice of preparation pursuant
to Section 21080.4. The state agency may take longer to execute the contract if the project
applicant and the state agency mutually agree to an extension of the time limit provided by this
subdivision.

() This section shall become operative January 1, 2018.

§21100.2.

(@ () For projects described in subdivision (c) of Section 21065, each state agency shall
establish, by resolution or order, time limits that do not exceed the following:

(A) One year for completing and certifying environmental impact reports.
(B) One hundred eighty days for completing and adopting negative declarations.
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(2)  The time limits specified in paragraph (1) shall apply only to those circumstances in which
the state agency is the lead agency for a project. These resolutions or orders may establish
different time limits for different types or classes of projects, but all limits shall be
measured from the date on which an application requesting approval of the project is
received and accepted as complete by the state agency.

(3)  No application for a project may be deemed incomplete for lack of a waiver of time
periods prescribed in state regulations.

4)  The resolutions or orders required by this section may provide for a reasonable extension
of the time period in the event that compelling circumstances justify additional time and
the project applicant consents thereto.

(b) If a draft environmental impact report, environmental impact report, or focused environmental
impact report is prepared under a contract to a state agency, the contract shall be executed
within 45 days from the date on which the state agency sends a notice of preparation pursuant
to Section 21080.4. The state agency may take longer to execute the contract if the project
applicant and the state agency mutually agree to an extension of the time limit provided by this
subdivision.

(c) This section shall become operative January 1, 2018.

§21101. ENVIRONMENTAL IMPACT REPORT ON PROPOSED FEDERAL PROJECTS

In regard to any proposed federal project in this state which may have a significant effect on the
environment and on which the state officially comments, the state officials responsible for such
comments shall include in their report a detailed statement setting forth the matters specified in
Section 21100 prior to transmitting the comments of the state to the federal government. No report
shall be transmitted to the federal government unless it includes such a detailed statement as to the
matters specified in Section 21100.

§21102. REQUEST FOR OR AUTHORIZATION OF EXPENDITURE OF FUNDS; STATEMENT
OF EFFECT ON ENVIRONMENT

No state agency, board, or commission shall request funds, nor shall any state agency, board, or
commission which authorizes expenditures of funds, other than funds appropriated in the Budget
Act, authorize funds for expenditure for any project, other than a project involving only feasibility
or planning studies for possible future actions which the agency, board, or commission has not
approved, adopted or funded, which may have a significant effect on the environment unless such
request or authorization is accompanied by an environmental impact report. Feasibility and
planning studies exempted by this section from the preparation of an environmental impact report
shall nevertheless include consideration of environmental factors.

§21104. STATE LEAD AGENCY; CONSULTATIONS PRIOR TO COMPLETION OF IMPACT
REPORT

(@ Prior to completing an environmental impact report, the state lead agency shall consult with,
and obtain comments from, each responsible agency, trustee agency, any public agency that has
jurisdiction by law with respect to the project, and any city or county that borders on a city or
county within which the project is located unless otherwise designated annually by agreement
between the state lead agency and the city or county, and may consult with any person who has
special expertise with respect to any environmental impact involved. In the case of a project
described in subdivision (c) of Section 21065, the state lead agency shall, upon the request of
the applicant, provide for early consultation to identify the range of actions, alternatives,
mitigation measures, and significant effects to be analyzed in depth in the environmental
impact report. The state lead agency may consult with persons identified by the applicant who
the applicant believes will be concerned with the environmental effects of the project and may
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consult with members of the public who have made a written request to be consulted on the
project. A request by the applicant for early consultation shall be made not later than 30 days
after the determination required by Section 21080.1 with respect to the project.

() The state lead agency shall consult with, and obtain comments from, the State Air Resources
Board in preparing an environmental impact report on a highway or freeway project, as to the
air pollution impact of the potential vehicular use of the highway or freeway.

(c) A responsible agency or other public agency shall only make substantive comments regarding
those activities involved in a project that are within an area of expertise of the agency or that
are required to be carried out or approved by the agency. Those comments shall be supported
by specific documentation.

§21104.2. CONSULTATION AND FINDINGS; EFFECT OF PROJECTS ON THREATENED OR
ENDANGERED SPECIES

The state lead agency shall consult with, and obtain written findings from, the Department of Fish
and Game in preparing an environmental impact report on a project, as to the impact of the project
on the continued existence of any endangered species or threatened species pursuant to Article 4
(commencing with Section 2090) of Chapter 1.5 of Division 3 of the Fish and Game Code.

§ 21105. ENVIRONMENTAL IMPACT REPORT AND COMMENTS AS PART OF REGULAR
PROJECT REPORT; AVAILABILITY TO LEGISLATURE AND GENERAL PUBLIC

The state lead agency shall include the environmental impact report as a part of the regular project
report used in the existing review and budgetary process. It shall be available to the Legislature. It
shall also be available for inspection by any member of the general public, who may secure a copy
thereof by paying for the actual cost of such a copy. It shall be filed by the state lead agency with
the appropriate local planning agency of any city, county, or city and county which will be affected
by the project.

§21106. REQUEST OF FUNDS TO PROTECT ENVIRONMENT

All state agencies, boards, and commissions shall request in their budgets the funds necessary to
protect the environment in relation to problems caused by their activities.

§21108. STATE AGENCY, BOARD OR COMMISSION; APPROVAL OF DETERMINATION TO
CARRY OUT PROJECT; NOTICE; CONTENTS; PUBLIC INSPECTION; POSTING

(8 If a state agency approves or determines to carry out a project that is subject to this division, the
state agency shall file a notice of determination with the Office of Planning and Research. The
notice shall identify the person or persons in subdivision (b) or (c) of Section 21065, as
reflected in the agency’s record of proceedings, and indicate the determination of the state
agency whether the project will, or will not, have a significant effect on the environment and
shall indicate whether an environmental impact report has been prepared pursuant to this
division.

(b) If a state agency determines that a project is not subject to this division pursuant to subdivision
(b) of Section 21080 or Section 21172, and the state agency approves or determines to carry out
the project, the state agency or the person specified in subdivision (b) or (c) of Section 21065
may file notice of exemption with the Office of Planning and Research. A notice filed pursuant
to this subdivision shall identify the person or persons in subdivision (b) or (c) of Section 21065,
as reflected in the agency’s record of proceedings. A notice filed pursuant to this subdivision by
a person specified in subdivision (b) or (c) of Section 21065 shall have a certificate of
determination attached to it issued by the state agency responsible for making the determination
that the project is not subject to this division pursuant to subdivision (b) of Section 21080 or
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pursuant to Section 21172. The certificate of determination may be in the form of a certified
copy of an existing document or record of the state agency.

() A notice filed pursuant to this section shall be available for public inspection on the internet
website of the Office of Planning and Research for not less than 12 months.

(d A notice filed by a state agency pursuant to this section shall be filed electronically with the
Office of Planning and Research. The state agency is not required to mail a printed copy of the
notice to the Office of Planning and Research.

Chapter 4: Local Agencies

§ 21150. ENVIRONMENTAL IMPACT REPORT REQUIRED BEFORE ALLOCATION OF STATE
OR FEDERAL FUNDS

State agencies, boards, and commissions, responsible for allocating state or federal funds on a
project-by-project basis to local agencies for any project which may have a significant effect on the
environment, shall require from the responsible local governmental agency a detailed statement
setting forth the matters specified in Section 21100 prior to the allocation of any funds other than
funds solely for projects involving only feasibility or planning studies for possible future actions
which the agency, board, or commission has not approved, adopted, or funded.

§21151. LOCAL AGENCIES; PREPARATION AND COMPLETION OF IMPACT REPORT;
SUBMISSION AS PART OF GENERAL PLAN REPORT; SIGNIFICANT EFFECT

(@ All local agencies shall prepare, or cause to be prepared by contract, and certify the completion
of, an environmental impact report on any project that they intend to carry out or approve
which may have a significant effect on the environment. When a report is required by Section
65402 of the Government Code, the environmental impact report may be submitted as a part of
that report.

() For purposes of this section, any significant effect on the environment shall be limited to
substantial, or potentially substantial, adverse changes in physical conditions which exist within
the area as defined in Section 21060.5.

() If a nonelected decision-making body of a local lead agency certifies an environmental impact
report, approves a negative declaration or mitigated negative declaration, or determines that a
project is not subject to this division, that certification, approval, or determination may be
appealed to the agency’s elected decision-making body, if any.

§ 21151.1. WASTE-BURNING PROJECTS; LAND DISPOSAL FACILITIES, AND OFFSITE

LARGE TREATMENT FACILITIES; ENVIRONMENTAL IMPACT REPORTS; APPLICATION OF

SECTION; EXEMPTIONS; OFFSITE FACILITY DEFINED

(@ Notwithstanding paragraph (6) of subdivision (b) of Section 21080, or Section 21080.5 or 21084,
or any other provision of law, except as provided in this section, a lead agency shall prepare or
cause to be prepared by contract, and certify the completion of, an environmental impact report
or, if appropriate, a modification, addendum, or supplement to an existing environmental
impact report, for a project involving any of the following:

() The burning of municipal wastes, hazardous waste, or refuse-derived fuel, including, but
not limited to, tires, if the project is either of the following:

(&) The construction of a new facility.

®) The expansion of an existing facility that burns hazardous waste that would increase
its permitted capacity by more than 10 percent.

78



CEQA Statute Association of Environmental Professionals 2023

©

2 The initial issuance of a hazardous waste facilities permit to a land disposal facility, as
defined in subdivision (d) of Section 25199.1 of the Health and Safety Code.

®3) The initial issuance of a hazardous waste facilities permit pursuant to Section 25200 of
the Health and Safety Code to an offsite large treatment facility, as defined pursuant to
subdivision (d) of Section 25205.1 of the Health and Safety Code.

@ A base reuse plan as defined in Section 21083.8.1. The Legislature hereby finds that no
reimbursement is required pursuant to Section 6 of Article XIII B of the California
Constitution for an environmental impact report for a base reuse plan if an environmental
impact report is otherwise required for that base reuse plan pursuant to any other
provision of this division.

For purposes of clause (i) of subparagraph (A) of paragraph (1) of subdivision (a), the amount of
expansion of an existing facility shall be calculated by comparing the proposed facility capacity
with whichever of the following is applicable:

(1)  The facility capacity authorized in the facility’s hazardous waste facilities permit
pursuant to Section 25200 of the Health and Safety Code or its grant of interim status
pursuant to Section 25200.5 of the Health and Safety Code, or the facility capacity
authorized in a state or local agency permit allowing the construction or operation of a
facility for the burning of hazardous waste, granted before January 1, 1990.

2 The facility capacity authorized in the facility’s original hazardous waste facilities permit,
grant of interim status, or a state or local agency permit allowing the construction or
operation of a facility for the burning of hazardous waste, granted on or after January 1,
1990.

For purposes of paragraphs (2) and (3) of subdivision (a), the initial issuance of a hazardous waste
facilities permit does not include the issuance of a closure or postclosure permit pursuant to
Chapter 6.5 (commencing with Section 25100) of Division 20 of the Health and Safety Code.

Paragraph (1) of subdivision (a) does not apply to a project that does any of the following:

(1)  Exclusively burns digester gas produced from manure or any other solid or semisolid
animal waste.

2 Exclusively burns methane gas produced from a disposal site, as defined in Section
40122, that is used only for the disposal of solid waste, as defined in Section 40191.

Exclusively burns forest, agricultural, wood, or other biomass wastes.

=

Exclusively burns hazardous waste in an incineration unit that is transportable and that is
either at a site for not longer than three years or is part of a remedial or removal action.
For purposes of this paragraph, “transportable” means any equipment that performs a
“treatment” as defined in Section 66216 of Title 22 of the California Code of
Regulations, and that is transported on a vehicle as defined in Section 66230 of Title 22
of the California Code of Regulations, as those sections read on June 1, 1991.

)

Exclusively burns refinery waste in a flare on the site of generation.

GG

Exclusively burns in a flare methane gas produced at a municipal sewage treatment plant.

Exclusively burns hazardous waste, or exclusively burns hazardous waste as a
supplemental fuel, as part of a research, development, or demonstration project that,
consistent with federal regulations implementing the Resource Conservation and
Recovery Act of 1976, as amended (42 U.S.C. Sec. 6901 et seq.), has been determined to
be innovative and experimental by the Department of Toxic Substances Control and that
is limited in type and quantity of waste to that necessary to determine the efficacy and
performance capabilities of the technology or process. However, a facility that operated
as a research, development, or demonstration project and for which an application is
thereafter submitted for a hazardous waste facility permit for operation other than as a

3
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research, development, or demonstration project shall be considered a new facility for the
burning of hazardous waste and shall be subject to subdivision (a) of Section 21151.1.

®  Exclusively burns soils contaminated only with petroleum fuels or the vapors from these
soils.

©  Exclusively treats less than 3,000 pounds of hazardous waste per day in a thermal
processing unit operated in the absence of open flame, and submits a worst-case health
risk assessment of the technology to the Department of Toxic Substances Control for
review and distribution to the interested public. This assessment shall be prepared in
accordance with guidelines set forth in the Air Toxics Assessment Manual of the
California Air Pollution Control Officers Association.

0)  Exclusively burns less than 1,200 pounds per day of medical waste, as defined in Section
117690 of the Health and Safety Code, on hospital sites.

1)  Exclusively burns chemicals and fuels as part of firefighter training.

(12)  Exclusively conducts open burns of explosives subject to the requirements of the air
pollution control district or air quality management district and in compliance with
OSHA and Cal-OSHA regulations.

@3)  Exclusively conducts onsite burning of less than 3,000 pounds per day of fumes directly
from a manufacturing or commercial process.

(14  Exclusively conducts onsite burning of hazardous waste in an industrial furnace that
recovers hydrogen chloride from the flue gas if the hydrogen chloride is subsequently
sold, distributed in commerce, or used in a manufacturing process at the site where the
hydrogen chloride is recovered, and the burning is in compliance with the requirements
of the air pollution control district or air quality management district and the Department
of Toxic Substances Control.

(e) Paragraph (1) of subdivision (a) does not apply to a project for which the State Energy Resources
Conservation and Development Commission has assumed jurisdiction under Chapter 6
(commencing with Section 25500) of Division 15.

() Paragraphs (2) and (3) of subdivision (a) do not apply if the facility only manages hazardous
waste that is identified or listed pursuant to Section 25140 or 25141 of the Health and Safety
Code on or after January 1, 1992, but not before that date, or only conducts activities that are
regulated pursuant to Chapter 6.5 (commencing with Section 25100) of Division 20 of the
Health and Safety Code on or after January 1, 1992, but not before that date.

(9 This section does not exempt a project from any other requirement of this division.

(h) For purposes of this section, offsite facility means a facility that serves more than one generator
of hazardous waste.

§21151.2. SCHOOL SITE PROPOSED ACQUISITION OR ADDITION; NOTICE TO PLANNING
COMMISSION; INVESTIGATION; REPORT

To promote the safety of pupils and comprehensive community planning the governing board of
each school district before acquiring title to property for a new school site or for an addition to a
present school site, shall give the planning commission having jurisdiction notice in writing of the
proposed acquisition. The planning commission shall investigate the proposed site and within 30
days after receipt of the notice shall submit to the governing board a written report of the
investigation and its recommendations concerning acquisition of the site.

The governing board shall not acquire title to the property until the report of the planning
commission has been received. If the report does not favor the acquisition of the property for a
school site, or for an addition to a present school site, the governing board of the school district
shall not acquire title to the property until 30 days after the commission’s report is received.
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§21151.4. CONSTRUCTION OR ALTERATION OF FACILITY WITHIN ONE-FOURTH OF A
MILE OF SCHOOL; REASONABLE ANTICIPATION OF AIR EMISSION OR HANDLING OF
HAZARDOUS OR ACUTELY HAZARDOUS MATERIAL; APPROVAL OF ENVIRONMENTAL
IMPACT REPORT OR NEGATIVE DECLARATION

@)

(b)

An environmental impact report shall not be certified or a negative declaration shall not be
approved for any project involving the construction or alteration of a facility within one-fourth
of a mile of a school that might reasonably be anticipated to emit hazardous air emissions, or
that would handle an extremely hazardous substance or a mixture containing extremely
hazardous substances in a quantity equal to or greater than the state threshold quantity
specified pursuant to subdivision () of Section 25532 of the Health and Safety Code, that may
pose a health or safety hazard to persons who would attend or would be employed at the
school, unless both of the following occur:

o

The lead agency preparing the environmental impact report or negative declaration has
consulted with the school district having jurisdiction regarding the potential impact of the
project on the school.

The school district has been given written notification of the project not less than 30 days
prior to the proposed certification of the environmental impact report or approval of the
negative declaration.

As used in this section, the following definitions apply:

)

“Extremely hazardous substance” means an extremely hazardous substance as defined
pursuant to paragraph (2) of subdivision (g) of Section 25532 of the Health and Safety
Code.

“Hazardous air emissions” means emissions into the ambient air of air contaminants that
have been identified as a toxic air contaminant by the State Air Resources Board or by
the air pollution control officer for the jurisdiction in which the project is located. As
determined by the air pollution control officer, hazardous air emissions also means
emissions into the ambient air of a substance identified in subdivisions (a) to (f), inclusive,
of Section 44321 of the Health and Safety Code.

§ 21151.5. TIME LIMITS FOR PREPARATION OF ENVIRONMENTAL IMPACT REPORTS AND
NEGATIVE DECLARATIONS

@)

®

For projects described in subdivision (c) of Section 21065, each local agency shall
establish, by ordinance or resolution, time limits that do not exceed the following:

(A) One year for completing and certifying environmental impact reports.
B) One hundred eighty days for completing and adopting negative declarations.

The time limits specified in paragraph (1) shall apply only to those circumstances in which
the local agency is the lead agency for a project. These ordinances or resolutions may
establish different time limits for different types or classes of projects and different types
of environmental impact reports, but all limits shall be measured from the date on which
an application requesting approval of the project is received and accepted as complete by
the local agency.

No application for a project may be deemed incomplete for lack of a waiver of time
periods prescribed by local ordinance or resolution.

The ordinances or resolutions required by this section may provide for a reasonable
extension of the time period in the event that compelling circumstances justify additional
time and the project applicant consents thereto.
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() If a draft environmental impact report, environmental impact report, or focused environmental
impact report is prepared under a contract to a local agency, the contract shall be executed
within 45 days from the date on which the local agency sends a notice of preparation pursuant
to Section 21080.4. The local agency may take longer to execute the contract if the project
applicant and the local agency mutually agree to an extension of the time limit provided by this
subdivision.

§21151.7. PREPARATION AND CERTIFICATION OF COMPLETION OF ENVIRONMENTAL
IMPACT REPORT FOR OPEN-PIT MINING OPERATION BY LEAD AGENCY

Notwithstanding any other provision of law, a lead agency shall prepare or cause to be prepared by
contract, and certify the completion of, an environmental impact report for any open-pit mining
operation which is subject to the permit requirements of the Surface Mining and Reclamation Act
of 1975 (Chapter 9 (commencing with Section 2710) of Division 2) and utilizes a cyanide heap-
leaching process for the purpose of producing gold or other precious metals.

§ 21151.8. SCHOOLSITE ACQUISITION OR CONSTRUCTION; APPROVAL OF
ENVIRONMENTAL IMPACT REPORT OR NEGATIVE DECLARATION; CONDITIONS

(@ An environmental impact report shall not be certified or a negative declaration shall not be
approved for a project involving the purchase of a schoolsite or the construction of a new
elementary or secondary school by a school district unless all of the following occur:

(1)  The environmental impact report or negative declaration includes information that is
needed to determine if the property proposed to be purchased, or to be constructed upon,
is any of the following:

(&) The site of a current or former hazardous waste disposal site or solid waste disposal
site and, if so, whether the wastes have been removed.

B) A hazardous substance release site identified by the Department of Toxic Substances
Control in a current list adopted pursuant to Section 25356 of the Health and Safety
Code for removal or remedial action pursuant to Chapter 6.8 (commencing with
Section 25300) of Division 20 of the Health and Safety Code.

(©) A site that contains one or more pipelines, situated underground or aboveground,
that carries hazardous substances, extremely hazardous substances, or hazardous
wastes, unless the pipeline is a natural gas line that is used only to supply natural gas
to that school or neighborhood, or other nearby schools.

() A site that is within 500 feet of the edge of the closest traffic lane of a freeway or
other busy traffic corridor.

2 (A The school district, as the lead agency, in preparing the environmental impact report
or negative declaration has notified in writing and consulted with the administering
agency in which the proposed schoolsite is located, pursuant to Section 2735.3 of
Title 19 of the California Code of Regulations, and with any air pollution control
district or air quality management district having jurisdiction in the area, to identify
both permitted and nonpermitted facilities within that district’s authority, including,
but not limited to, freeways and busy traffic corridors, large agricultural operations,
and railyards, within one-fourth of a mile of the proposed schoolsite, that might
reasonably be anticipated to emit hazardous emissions or handle hazardous or
extremely hazardous substances or waste. The notification by the school district, as
the lead agency, shall include a list of the locations for which information is sought.

B) Each administering agency, air pollution control district, or air quality management
district receiving written notification from a lead agency to identify facilities
pursuant to subparagraph (A) shall provide the requested information and provide a
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written response to the lead agency within 30 days of receiving the notification. The
environmental impact report or negative declaration shall be conclusively presumed
to comply with subparagraph (A) as to the area of responsibility of an agency that
does not respond within 30 days.

If the school district, as a lead agency, has carried out the consultation required by
subparagraph (), the environmental impact report or the negative declaration shall
be conclusively presumed to comply with subparagraph (A), notwithstanding any
failure of the consultation to identify an existing facility or other pollution source
specified in subparagraph (a).

The governing board of the school district makes one of the following written findings:

A

(®)

Consultation identified no facilities of this type or other significant pollution sources
specified in paragraph (2).

The facilities or other pollution sources specified in paragraph (2) exist, but one of
the following conditions applies:

()  The health risks from the facilities or other pollution sources do not and will
not constitute an actual or potential endangerment of public health to persons
who would attend or be employed at the proposed school.

(i) Corrective measures required under an existing order by another agency having
jurisdiction over the facilities or other pollution sources will, before the school
is occupied, result in the mitigation of all chronic or accidental hazardous air
emissions to levels that do not constitute an actual or potential endangerment of
public health to persons who would attend or be employed at the proposed
school. If the governing board makes a finding pursuant to this clause, it shall
also make a subsequent finding, prior to occupancy of the school, that the
emissions have been so mitigated.

(i) For a schoolsite with a boundary that is within 500 feet of the edge of the
closest traffic lane of a freeway or other busy traffic corridor, the governing
board of the school district determines, through analysis pursuant to paragraph
(2) of subdivision (b) of Section 44360 of the Health and Safety Code, based on
appropriate air dispersion modeling, and after considering any potential
mitigation measures, that the air quality at the proposed site is such that neither
short-term nor long-term exposure poses significant health risks to pupils.

The facilities or other pollution sources specified in paragraph (2) exist, but
conditions in clause (), (i) or (i) of subparagraph (8) cannot be met, and the school
district is unable to locate an alternative site that is suitable due to a severe shortage
of sites that meet the requirements in subdivision (a) of Section 17213 of the
Education Code. If the governing board makes this finding, the governing board
shall adopt a statement of Overriding Considerations pursuant to Section 15093 of
Title 14 of the California Code of Regulations.

(b) As used in this section, the following definitions shall apply:

@

@

“Hazardous substance” means any substance defined in Section 25316 of the Health and
Safety Code.

“Extremely hazardous substances” means an extremely hazardous substance as defined

pursuant to paragraph (2) of subdivision (2) of Section 25532 of the Health and Safety

Code.

“Hazardous waste” means any waste defined in Section 25117 of the Health and Safety
Code.
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4  “Hazardous waste disposal site” means any site defined in Section 25114 of the Health
and Safety Code.
(5) “Hazardous air emissions” means emissions into the ambient air of air contaminants that

have been identified as a toxic air contaminant by the State Air Resources Board or by
the air pollution control officer for the jurisdiction in which the project is located. As
determined by the air pollution control officer, hazardous air emissions also means
emissions into the ambient air from any substances identified in subdivisions (a) to (f),
inclusive, of Section 44321 of the Health and Safety Code.

6)  “Administering agency” means an agency designated pursuant to Section 25502 of the
Health and Safety Code to implement and enforce Chapter 6.95 (commencing with
Section 25500) of Division 20 of the Health and Safety Code.

(7 “Handle” means handle as defined in Article 1 (commencing with Section 25500) of
Chapter 6.95 of Division 20 of the Health and Safety Code.
®  “Facilities” means any source with a potential to use, generate, emit or discharge

hazardous air pollutants, including, but not limited to, pollutants that meet the definition
of a hazardous substance, and whose process or operation is identified as an emission
source pursuant to the most recent list of source categories published by the California
Air Resources Board.

©  “Freeway or other busy traffic corridors” means those roadways that, on an average day,
have traffic in excess of 50,000 vehicles in a rural area, as defined in Section 50101 of
the Health and Safety Code, and 100,000 vehicles in an urban area, as defined in Section
50104.7 of the Health and Safety Code.

§21151.9. PROJECTS SUBJECT TO THIS DIVISION; COMPLIANCE REQUIREMENT

Whenever a city or county determines that a project, as defined in Section 10912 of the Water
Code, is subject to this division, it shall comply with Part 2.10 (commencing with Section 10910)
of Division 6 of the Water Code.

§21152. LOCAL AGENCY; APPROVAL OR DETERMINATION TO CARRY OUT PROJECT;
NOTICE; CONTENTS; PUBLIC INSPECTION; POSTING

@)

If a local agency approves or determines to carry out a project that is subject to this division,
the local agency shall file a notice of determination within five working days after the approval
or determination becomes final, with the county clerk of each county in which the project will
be located. The notice shall identify the person or persons in subdivision (b) or (c) of Section
21065, as reflected in the agency’s record of proceedings, and indicate the determination of the
local agency whether the project will, or will not, have a significant effect on the environment
and shall indicate whether an environmental impact report has been prepared pursuant to this
division. The notice shall also include certification that the final environmental impact report, if
one was prepared, together with comments and responses, is available to the general public.

If a local agency determines that a project is not subject to this division pursuant to subdivision
(b) of Section 21080, and the local agency approves or determines to carry out the project, the
local agency or the person specified in subdivision (b) or (c) of Section 21065 may file a notice
of exemption with the county clerk of each county in which the project will be located. A
notice filed pursuant to this subdivision shall identify the person or persons in subdivision (b) or
(c) of Section 21065, as reflected in the agency’s record of proceedings. A notice filed pursuant
to this subdivision by a person specified in subdivision (b) or (c) of Section 21065 shall have a
certificate of determination attached to it issued by the local agency responsible for making the
determination that the project is not subject to this division pursuant to subdivision (b) of
Section 21080 or Section 21172. The certificate of determination may be in the form of a
certified copy of an existing document or record of the local agency.
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() A notice filed pursuant to this section shall be available for public inspection, and shall be

(d)

posted within 24 hours of receipt in the office or on the internet website of the county clerk. A
notice shall remain posted for a period of 30 days. Thereafter, the clerk shall return the notice
to the local agency with a notation of the period it was posted. The local agency shall retain the
notice for not less than 12 months.

A notice filed by a local agency pursuant to this section shall be filed electronically with the
county clerk if that option is offered by the county clerk.

§21152.1. LOCAL AGENCY; EXEMPT HOUSING PROJECTS; NOTICE FILING AND POSTING

@)

©
()

When a local agency determines that a project is not subject to this division pursuant to Section
21159.22, 21159.23, or 21159.24, and it approves or determines to carry out that project, the
local agency or the person specified in subdivision (b) or (c) of Section 21065, shall file notice of
exemption with the Office of Planning and Research.

All notices filed pursuant to this section shall be available for public inspection, and a list of
these notices shall be posted on a weekly basis in the Office of Planning and Research. Each
list shall remain posted for a period of 30 days.

Failure to file the notice required by this section does not affect the validity of a project.
Nothing in this section affects the time limitations contained in Section 21167.

§21153. LOCAL LEAD AGENCY; CONSULTATIONS PRIOR TO COMPLETION OF IMPACT
REPORT

(@)

Prior to completing an environmental impact report, every local lead agency shall consult with,
and obtain comments from, each responsible agency, trustee agency, any public agency that has
jurisdiction by law with respect to the project, and any city or county that borders on a city or
county within which the project is located unless otherwise designated annually by agreement
between the local lead agency and the city or county, and may consult with any person who has
special expertise with respect to any environmental impact involved. In the case of a project
described in subdivision (c) of Section 21065, the local lead agency shall, upon the request of
the project applicant, provide for early consultation to identify the range of actions, alternatives,
mitigation measures, and significant effects to be analyzed in depth in the environmental
impact report. The local lead agency may consult with persons identified by the project
applicant who the applicant believes will be concerned with the environmental effects of the
project and may consult with members of the public who have made written request to be
consulted on the project. A request by the project applicant for early consultation shall be made
not later than 30 days after the date that the determination required by Section 21080.1 was
made with respect to the project. The local lead agency may charge and collect a fee from the
project applicant in an amount that does not exceed the actual costs of the consultations.

In the case of a project described in subdivision (a) of Section 21065, the lead agency may
provide for early consultation to identify the range of actions, alternatives, mitigation measures,
and significant effects to be analyzed in depth in the environmental impact report. At the
request of the lead agency, the Office of Planning and Research shall ensure that each
responsible agency, and any public agency that has jurisdiction by law with respect to the
project, is notified regarding any early consultation.

A responsible agency or other public agency shall only make substantive comments regarding
those activities involved in a project that are within an area of expertise of the agency or that
are required to be carried out or approved by the agency. Those comments shall be supported
by specific documentation.
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§ 21154. ISSUANCE OF PROJECT ORDER BY STATE; EFFECT ON IMPACT REPORT OF
LOCAL AGENCY

Whenever any state agency, board, or commission issues an order which requires a local agency to
carry out a project which may have a significant effect on the environment, any environmental
impact report which the local agency may prepare shall be limited to consideration of those factors
and alternatives which will not conflict with such order.

Chapter 4.2: Implementation of the Sustainable Communities Strategy
§ 21155.

(@ This chapter applies only to a transit priority project that is consistent with the general use
designation, density, building intensity, and applicable policies specified for the project area in
either a sustainable communities strategy or an alternative planning strategy, for which the
State Air Resources Board, pursuant to subparagraph (H) of paragraph (2) of subdivision (b) of
Section 65080 of the Government Code, has accepted a metropolitan planning organization’s
determination that the sustainable communities strategy or the alternative planning strategy
would, if implemented, achieve the greenhouse gas emission reduction targets.

() For purposes of this chapter, a transit priority project shall (1) contain at least 50 percent
residential use, based on total building square footage and, if the project contains between 26
percent and 50 percent nonresidential uses, a floor area ratio of not less than 0.75; (2) provide a
minimum net density of at least 20 dwelling units per acre; and (3) be within one-half mile of a
major transit stop or high-quality transit corridor included in a regional transportation plan. A
major transit stop is as defined in Section 21064.3, except that, for purposes of this section, it
also includes major transit stops that are included in the applicable regional transportation plan.
For purposes of this section, a high-quality transit corridor means a corridor with fixed route
bus service with service intervals no longer than 15 minutes during peak commute hours. A
project shall be considered to be within one-half mile of a major transit stop or high-quality
transit corridor if all parcels within the project have no more than 25 percent of their area
farther than one-half mile from the stop or corridor and if not more than 10 percent of the
residential units or 100 units, whichever is less, in the project are farther than one-half mile
from the stop or corridor.

§21155. 1.

If the legislative body finds, after conducting a public hearing, that a transit priority project meets
all of the requirements of subdivisions (a) and (b) and one of the requirements of subdivision (c), the
transit priority project is declared to be a sustainable communities project and shall be exempt from
this division.

(@) The transit priority project complies with all of the following environmental criteria:

(1)  The transit priority project and other projects approved prior to the approval of the transit
priority project but not yet built can be adequately served by existing utilities, and the
transit priority project applicant has paid, or has committed to pay, all applicable in-lieu
or development fees.

2 (A The site of the transit priority project does not contain wetlands or riparian areas and
does not have significant value as a wildlife habitat, and the transit priority project
does not harm any species protected by the federal Endangered Species Act of 1973
(16 US.C. Sec. 1531 et seq.), the Native Plant Protection Act (Chapter 10
(commencing with Section 1900) of Division 2 of the Fish and Game Code), or the
California Endangered Species Act (Chapter 1.5 (commencing with Section 2050)
of Division 3 of the Fish and Game Code), and the project does not cause the
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destruction or removal of any species protected by a local ordinance in effect at the
time the application for the project was deemed complete.

®) For the purposes of this paragraph, “wetlands” has the same meaning as in the
United States Fish and Wildlife Service Manual, Part 660 FW 2 (June 21, 1993).

(©) For the purposes of this paragraph:

() “Riparian areas” means those areas transitional between terrestrial and aquatic
ecosystems and that are distinguished by gradients in biophysical conditions,
ecological processes, and biota. A riparian area is an area through which
surface and subsurface hydrology connect waterbodies with their adjacent
uplands. A riparian area includes those portions of terrestrial ecosystems that
significantly influence exchanges of energy and matter with aquatic
ecosystems. A riparian area is adjacent to perennial, intermittent, and
ephemeral streams, lakes, and estuarine-marine shorelines.

@) “Wildlife habitat” means the ecological communities upon which wild animals,
birds, plants, fish, amphibians, and invertebrates depend for their conservation
and protection.

(i) Habitat of “significant value” includes wildlife habitat of national, statewide,
regional, or local importance; habitat for species protected by the federal
Endangered Species Act of 1973 (16 U.S.C. Sec. 1531, et seq.), the California
Endangered Species Act (Chapter 1.5 (commencing with Section 2050) of
Division 3 of the Fish and Game Code), or the Native Plant Protection Act
(Chapter 10 (commencing with Section 1900) of Division 2 of the Fish and
Game Code); habitat identified as candidate, fully protected, sensitive, or
species of special status by local, state, or federal agencies; or habitat essential
to the movement of resident or migratory wildlife.

The site of the transit priority project is not included on any list of facilities and sites
compiled pursuant to Section 65962.5 of the Government Code.

The site of the transit priority project is subject to a preliminary endangerment

assessment prepared by a registered environmental assessor to determine the existence of

any release of a hazardous substance on the site and to determine the potential for

exposure of future occupants to significant health hazards from any nearby property or

activity.

(A)  If a release of a hazardous substance is found to exist on the site, the release shall be
removed or any significant effects of the release shall be mitigated to a level of
insignificance in compliance with state and federal requirements.

®) If a potential for exposure to significant hazards from surrounding properties or
activities is found to exist, the effects of the potential exposure shall be mitigated to
a level of insignificance in compliance with state and federal requirements.

The transit priority project does not have a significant effect on historical resources
pursuant to Section 21084.1.

The transit priority project site is not subject to any of the following:

() A wildland fire hazard, as determined by the Department of Forestry and Fire
Protection, unless the applicable general plan or zoning ordinance contains
provisions to mitigate the risk of a wildland fire hazard.

B) An unusually high risk of fire or explosion from materials stored or used on nearby
properties.

(© Risk of a public health exposure at a level that would exceed the standards
established by any state or federal agency.
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() Seismic risk as a result of being within a delineated earthquake fault zone, as
determined pursuant to Section 2622, or a seismic hazard zone, as determined
pursuant to Section 2696, unless the applicable general plan or zoning ordinance
contains provisions to mitigate the risk of an earthquake fault or seismic hazard
zone.

() Landslide hazard, flood plain, flood way, or restriction zone, unless the applicable
general plan or zoning ordinance contains provisions to mitigate the risk of a
landslide or flood.

The transit priority project site is not located on developed open space.

() For the purposes of this paragraph, “developed open space” means land that meets
all of the following criteria:

()  Is publicly owned, or financed in whole or in part by public funds.
(i) Is generally open to, and available for use by, the public.

(i) Is predominantly lacking in structural development other than structures
associated with open spaces, including, but not limited to, playgrounds,
swimming pools, ballfields, enclosed child play areas, and picnic facilities.

@) For the purposes of this paragraph, “developed open space” includes land that has
been designated for acquisition by a public agency for developed open space, but
does not include lands acquired with public funds dedicated to the acquisition of
land for housing purposes.

The buildings in the transit priority project are 15 percent more energy efficient than
required by Chapter 6 of Title 24 of the California Code of Regulations and the buildings
and landscaping are designed to achieve 25 percent less water usage than the average
household use in the region.

The transit priority project meets all of the following land use criteria:

@
)

~

The site of the transit priority project is not more than eight acres in total area.

The transit priority project does not contain more than 200 residential units.

The transit priority project does not result in any net loss in the number of affordable
housing units within the project area.

The transit priority project does not include any single level building that exceeds 75,000
square feet.

Any applicable mitigation measures or performance standards or criteria set forth in the

prior environmental impact reports, and adopted in findings, have been or will be
incorporated into the transit priority project.

The transit priority project is determined not to conflict with nearby operating industrial
uses.

The transit priority project is located within one-half mile of a rail transit station or a
ferry terminal included in a regional transportation plan or within one-quarter mile of a
high-quality transit corridor included in a regional transportation plan.

The transit priority project meets at least one of the following three criteria:

@

The transit priority project meets both of the following:

(A) At least 20 percent of the housing will be sold to families of moderate income, or
not less than 10 percent of the housing will be rented to families of low income, or
not less than 5 percent of the housing is rented to families of very low income.

B) The transit priority project developer provides sufficient legal commitments to the
appropriate local agency to ensure the continued availability and use of the housing

88



CEQA Statute Association of Environmental Professionals 2023

units for very low, low-, and moderate-income households at monthly housing costs
with an affordable housing cost or affordable rent, as defined in Section 50052.5 or
50053 of the Health and Safety Code, respectively, for the period required by the
applicable financing. Rental units shall be affordable for at least 55 years.
Ownership units shall be subject to resale restrictions or equity sharing requirements
for at least 30 years.

2  The transit priority project developer has paid or will pay in-lieu fees pursuant to a local
ordinance in an amount sufficient to result in the development of an equivalent number of
units that would otherwise be required pursuant to paragraph ().

@  The transit priority project provides public open space equal to or greater than five acres
per 1,000 residents of the project.

§21155.2.

(8 A transit priority project that has incorporated all feasible mitigation measures, performance
standards, or criteria set forth in the prior applicable environmental impact reports and adopted
in findings made pursuant to Section 21081, shall be eligible for either the provisions of
subdivision (b) or (c).

A transit priority project that satisfies the requirements of subdivision (a) may be reviewed
through a sustainable communities environmental assessment as follows:

)

An initial study shall be prepared to identify all significant or potentially significant
impacts of the transit priority project, other than those which do not need to be reviewed
pursuant to Section 21159.28 based on substantial evidence in light of the whole record.
The initial study shall identify any cumulative effects that have been adequately
addressed and mitigated pursuant to the requirements of this division in prior applicable
certified environmental impact reports. Where the lead agency determines that a
cumulative effect has been adequately addressed and mitigated, that cumulative effect
shall not be treated as cumulatively considerable for the purposes of this subdivision.

The sustainable communities environmental assessment shall contain measures that either
avoid or mitigate to a level of insignificance all potentially significant or significant
effects of the project required to be identified in the initial study.

A draft of the sustainable communities environmental assessment shall be circulated for
public comment for a period of not less than 30 days. Notice shall be provided in the
same manner as required for an environmental impact report pursuant to Section 21092.

Prior to acting on the sustainable communities environmental assessment, the lead agency
shall consider all comments received.

A sustainable communities environmental assessment may be approved by the lead
agency after conducting a public hearing, reviewing the comments received, and finding
that:

() All potentially significant or significant effects required to be identified in the initial
study have been identified and analyzed.

B) With respect to each significant effect on the environment required to be identified
in the initial study, either of the following apply:

()  Changes or alterations have been required in or incorporated into the project
that avoid or mitigate the significant effects to a level of insignificance.

(i)  Those changes or alterations are within the responsibility and jurisdiction of
another public agency and have been, or can and should be, adopted by that
other agency.
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(©

6)  The legislative body of the lead agency shall conduct the public hearing or a planning
commission may conduct the public hearing if local ordinances allow a direct appeal of
approval of a document prepared pursuant to this division to the legislative body subject
to a fee not to exceed five hundred dollars ($500).

(7 The lead agency’s decision to review and approve a transit priority project with a
sustainable communities environmental assessment shall be reviewed under the
substantial evidence standard.

A transit priority project that satisfies the requirements of subdivision (a) may be reviewed by
an environmental impact report that complies with all of the following:

(1)  An initial study shall be prepared to identify all significant or potentially significant
effects of the transit priority project other than those that do not need to be reviewed
pursuant to Section 21159.28 based upon substantial evidence in light of the whole
record. The initial study shall identify any cumulative effects that have been adequately
addressed and mitigated pursuant to the requirements of this division in prior applicable
certified environmental impact reports. Where the lead agency determines that a
cumulative effect has been adequately addressed and mitigated, that cumulative effect
shall not be treated as cumulatively considerable for the purposes of this subdivision.

(2 An environmental impact report prepared pursuant to this subdivision need only address
the significant or potentially significant effects of the transit priority project on the
environment identified pursuant to paragraph (1) . It is not required to analyze off-site
alternatives to the transit priority project. It shall otherwise comply with the requirements
of this division.

§21155.3

@)

©

The legislative body of a local jurisdiction may adopt traffic mitigation measures that would
apply to transit priority projects. These measures shall be adopted or amended after a public
hearing and may include requirements for the installation of traffic control improvements,
street or road improvements, and contributions to road improvement or transit funds, transit
passes for future residents, or other measures that will avoid or mitigate the traffic impacts of
those transit priority projects.

(1) A transit priority project that is seeking a discretionary approval is not required to comply
with any additional mitigation measures required by paragraph (1) or (2) of subdivision (a)
of Section 21081, for the traffic impacts of that project on intersections, streets,
highways, freeways, or mass transit, if the local jurisdiction issuing that discretionary
approval has adopted traffic mitigation measures in accordance with this section.

) Paragraph (1) does not restrict the authority of a local jurisdiction to adopt feasible
mitigation measures with respect to the effects of a project on public health or on
pedestrian or bicycle safety.

The legislative body shall review its traffic mitigation measures and update them as needed at
least every five years.

§21155.4

@)

Except as provided in subdivision (b), a residential, employment center, as defined in paragraph
(1) of subdivision (a) of Section 21099, or mixed-use development project, including any
subdivision, or any zoning, change that meets all of the following criteria is exempt from the
requirements of this division:

(1)  The project is proposed within a transit priority area, as defined in subdivision (a) of
Section 21099.
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2  The project is undertaken to implement and is consistent with a specific plan for which an
environmental impact report has been certified.

@)  The project is consistent with the general use designation, density, building intensity, and
applicable policies specified for the project area in either a sustainable communities
strategy or an alternative planning strategy for which the State Air Resources Board,
pursuant to subparagraph (H) of paragraph (2) of subdivision (b) of Section 65080 of the
Government Code, has accepted a metropolitan planning organization’s determination
that the sustainable communities strategy or the alternative planning strategy would, if
implemented, achieve the greenhouse gas emissions reduction targets.

() Further environmental review shall be conducted only if any of the events specified in Section
21166 have occurred.

Chapter 4.3: Housing Sustainability Districts
§21155.10

A lead agency shall prepare an environmental impact report when designating a housing
sustainability district pursuant to Section 66201 of the Government Code to identify and mitigate,
to the extent feasible, environmental impacts resulting from the designation. The environmental
impact report shall identify mitigation measures that may be undertaken by housing projects in the
housing sustainability district to mitigate the environmental impacts identified by the
environmental impact report.

§21155.11

This division does not apply to a housing project undertaken in a housing sustainability district
designated by a local government of all of the following are met:

(@ The lead agency has certified an environmental impact report for the housing sustainability
district, and the Department of Housing and Community Development has approved the
housing sustainability district pursuant to Section 66202 of the Government Code, within 10
years of the lead agency’s review of the housing project.

() The housing project meets the conditions specified in the designation for the housing
sustainability district.
(¢ The housing project is required to implement appropriate mitigation measures identified in the

environmental impact report prepared pursuant to Section 21155.10 to mitigate environmental
impacts identified by that environmental impact report.

Chapter 4.5: Streamlined Environmental Review

Article 1: Findings
§ 21156. LEGISLATIVE INTENT

It is the intent of the Legislature in enacting this chapter that a master environmental impact report
shall evaluate the cumulative impacts, growth inducing impacts, and irreversible significant effects
on the environment of subsequent projects to the greatest extent feasible. The Legislature further
intends that the environmental review of subsequent projects be substantially reduced to the extent
that the project impacts have been reviewed and appropriate mitigation measures are set forth in a
certified master environmental impact report.
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Article 2: Master Environmental Impact Report
§ 21157. PREPARATION; CONTENT; FEE PROGRAM

(@ A master environmental impact report may be prepared for any one of the following projects:

©

A general plan, element, general plan amendment, or specific plan.

A project that consists of smaller individual projects that will be carried out in phases.
A rule or regulation that will be implemented by subsequent projects.

A project that will be carried out or approved pursuant to a development agreement.

A public or private project that will be carried out or approved pursuant to, or in
furtherance of, a redevelopment plan.

A state highway project or mass transit project that will be subject to multiple stages of
review or approval.

A regional transportation plan or congestion management plan.

A plan proposed by a local agency for the reuse of a federal military base or reservation
that has been closed or that is proposed for closure.

Regulations adopted by the Fish and Game Commission for the regulation of hunting and
fishing.

A plan for district projects to be undertaken by a school district, that also complies with
applicable school facilities requirements, including, but not limited to, the requirements
of Chapter 12.5 (commencing with Section 17070.10) of Part 10 of, and Article 1
(commencing with Section 17210) of Chapter 1 of Part 10.5 of, Division 1 of Title 1 of
the Education Code.

When a lead agency prepares a master environmental impact report, the document shall include
all of the following:

@
@

A detailed statement as required by Section 21100.

A description of anticipated subsequent projects that would be within the scope of the
master environmental impact report, that contains sufficient information with regard to
the kind, size, intensity, and location of the subsequent projects, including, but not limited
to, all of the following:

(&) The specific type of project anticipated to be undertaken.

®) The maximum and minimum intensity of any anticipated subsequent project, such as
the number of residences in a residential development, and, with regard to a public
works facility, its anticipated capacity and service area.

(©) The anticipated location and alternative locations for any development projects.

(0) A capital outlay or capital improvement program, or other scheduling or
implementing device that governs the submission and approval of subsequent
projects.

A description of potential impacts of anticipated subsequent projects for which there is
not sufficient information reasonably available to support a full assessment of potential
impacts in the master environmental impact report. This description shall not be
construed as a limitation on the impacts which may be considered in a focused
environmental impact report.

Lead agencies may develop and implement a fee program in accordance with applicable
provisions of law to generate the revenue necessary to prepare a master environmental impact
report.
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§ 21157.1. REVIEW OF SUBSEQUENT PROJECTS DESCRIBED IN REPORT;
REQUIREMENTS

The preparation and certification of a master environmental impact report, if prepared and certified
consistent with this division, may allow for the limited review of subsequent projects that were
described in the master environmental impact report as being within the scope of the report, in
accordance with the following requirements:

(@ The lead agency for a subsequent project shall be the lead agency or any responsible agency
identified in the master environmental impact report.

() The lead agency shall prepare an initial study on any proposed subsequent project. This initial
study shall analyze whether the subsequent project may cause any significant effect on the
environment that was not examined in the master environmental impact report and whether the
subsequent project was described in the master environmental impact report as being within the
scope of the report.

() If the lead agency, based on the initial study, determines that a proposed subsequent project
will have no additional significant effect on the environment, as defined in subdivision (d) of
Section 21158, that was not identified in the master environmental impact report and that no
new or additional mitigation measures or alternatives may be required, the lead agency shall
make a written finding based upon the information contained in the initial study that the
subsequent project is within the scope of the project covered by the master environmental
impact report. No new environmental document nor findings pursuant to Section 21081 shall be
required by this division. Prior to approving or carrying out the proposed subsequent project,
the lead agency shall provide notice of this fact pursuant to Section 21092 and incorporate all
feasible mitigation measures or feasible alternatives set forth in the master environmental
impact report which are appropriate to the project. Whenever a lead agency approves or
determines to carry out any subsequent project pursuant to this section, it shall file a notice
pursuant to Section 21108 or 21152.

(d) Where a lead agency cannot make the findings required in subdivision (c), the lead agency shall

prepare, pursuant to Section 21157.7, either a mitigated negative declaration or environmental
impact report.

§ 21157.5. MITIGATED NEGATIVE DECLARATIONS; PREPARATION; CONDITIONS;
ALTERNATIVE

(@ A proposed mitigated negative declaration shall be prepared for any proposed subsequent
project if both of the following occur:

(1)  An initial study has identified potentially new or additional significant effects on the
environment that were not analyzed in the master environmental impact report.

(2  Feasible mitigation measures or alternatives will be incorporated to revise the proposed
subsequent project, before the negative declaration is released for public review, in order
to avoid the effects or mitigate the effects to a point where clearly no significant effect on
the environment will occur.

() If there is substantial evidence in light of the whole record before the lead agency that the
proposed subsequent project may have a significant effect on the environment and a mitigated
negative declaration is not prepared, the lead agency shall prepare an environmental impact
report or a focused environmental impact report pursuant to Section 21158.

§ 21157.6. LIMITATION PERIOD ON USE OF ENVIRONMENTAL IMPACT REPORT

(@ The master environmental impact report shall not be used for the purposes of this chapter if
either of the following has occurred:
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(1)  The certification of the master environmental impact report occurred more than five years
prior to the filing of an application for the subsequent project.

2  The filing of an application for the subsequent project occurs following the certification
of the master environmental impact report, and the approval of a project that was not
described in the master environmental impact report, may affect the adequacy of the
environmental review in the master environmental impact report for any subsequent
project.

A master environmental impact report that was certified more than five years prior to the filing
of an application for the subsequent project may be used for purposes of this chapter to review
a subsequent project that was described in the master environmental impact report if the lead
agency reviews the adequacy of the master environmental impact report and does either of the
following:

@  Finds that no substantial changes have occurred with respect to the circumstances under
which the master environmental impact report was certified or that no new information,
which was not known and could not have been known at the time that the master
environmental impact report was certified as complete, has become available.

(2  Prepares an initial study and, pursuant to the findings of the initial study, does either of
the following:

() Certifies a subsequent or supplemental environmental impact report that has been
either incorporated into the previously certified master environmental impact report
or references any deletions, additions, or any other modifications to the previously
certified master environmental impact report.

(B) Approves a mitigated negative declaration that addresses substantial changes that
have occurred with respect to the circumstances under which the master
environmental impact report was certified or the new information that was not
known and could not have been known at the time the master environmental impact
report was certified.

§ 21157.7. IMPROVEMENTS TO ROADWAY SEGMENTS OF HIGHWAY 99; USE OF MASTER
ENVIRONMENTAL IMPACT REPORT

@)

©

For purposes of this section, a master environmental impact report is a document prepared in
accordance with subdivision (c) for the projects described in subdivision (b) that, upon
certification, is followed by review of subsequent projects as provided in Sections 21157.1 and
21157.5.

A master environmental impact report may be prepared for a plan adopted by the Department
of Transportation for improvements to regional segments of Highway 99 funded pursuant to
subdivision (b) of Section 8879.23 of the Government Code, to streamline, coordinate, and
improve environmental review.

The report shall include all of the following:
(] A detailed statement as required by Section 21100.

(2 A description of the anticipated highway improvements along Highway 99 that would be
within the scope of the master environmental impact report, that contains sufficient
information about all phases of the Highway 99 construction activities, including, but not
limited to, all of the following:

() The specific types of improvements that will be undertaken.

®) The anticipated location and alternative locations for any of the Highway 99
improvements, including overpasses, bridges, railroad crossings, and interchanges.
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()

(© A capital outlay or capital improvement program, or other scheduling or
implementing device that governs the construction activities associated with the
Highway 99 improvements.

The Department of Transportation may communicate, coordinate, and consult with the
Resources Agency, Wildlife Conservation Board, Department of Fish and Game, Department
of Conservation, and other appropriate federal, state, or local governments, including interested
stakeholders, to consider and implement mitigation requirements on a regional basis for the
projects described in subdivision (b). This may include both of the following:

(1)  Identification of priority areas for mitigation, using information from these agencies and
departments as well as from other sources.

@  Utilization of existing conservation programs of the agencies or departments identified in
this subdivision, if mitigation under those programs for improvements under this section
does not supplant mitigation for a project.

The Department of Transportation may execute an agreement, memorandum of understanding,
or other similar instrument to memorialize its understanding of any communication,
coordination, or implementation activities with other state agencies for the purposes of meeting
mitigation requirements on a regional basis.

Notwithstanding any other provision of law, nothing in this section is intended to interfere with
or prevent the existing authority of an agency or department to carry out its programs, projects,
or responsibilities to identify, review, approve, deny, or implement any mitigation
requirements, and nothing in this section shall be construed as a limitation on mitigation
requirements for the project, or a limitation on compliance with requirements under this
division or any other provision of law.

Notwithstanding Section 21157.6, the master environmental impact report shall not be used for

the purposes of this section, if the certification of the master environmental impact report
occurred more than seven years prior to the filing of an application for the subsequent project.

Article 3: Focused Environmental Impact Report
§ 21158. PURPOSE; CONTENT; ADDITIONAL SIGNIFICANT EFFECT ON THE ENVIRONMENT

@)

A focused environmental impact report is an environmental impact report on a subsequent
project identified in a master environmental impact report. A focused environmental impact
report may be utilized only if the lead agency finds that the analysis in the master
environmental impact report of cumulative impacts, growth inducing impacts, and irreversible
significant effects on the environment is adequate for the subsequent project.

The focused environmental impact report shall incorporate, by reference, the master
environmental impact report and analyze only the subsequent project’s additional significant
effects on the environment, as defined in subdivision (d), and any new or additional mitigation
measures or alternatives that were not identified and analyzed by the master environmental
impact report.

The focused environmental impact report need not examine those effects which the lead agency
finds were one of the following:

) Mitigated or avoided pursuant to paragraph (1) of subdivision (a) of Section 21081 as a
result of mitigation measures identified in the master environmental impact report which
will be required as part of the approval of the subsequent project.

(2  Examined at a sufficient level of detail in the master environmental impact report to
enable those significant environmental effects to be mitigated or avoided by specific
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revisions to the project, the imposition of conditions, or by other means in connection
with the approval of the subsequent project.

()  Subject to a finding pursuant to paragraph (2) of subdivision (a) of Section 21081.

() A focused environmental impact report on any subsequent project shall analyze any significant
effects on the environment where substantial new or additional information shows that the
adverse environmental impact may be more significant than was described in the master
environmental impact report. The substantial new or additional information may also show that
mitigation measures or alternatives identified in the master environmental impact report, which
were previously determined to be infeasible, are feasible and will avoid or reduce the
significant effects on the environment of the subsequent project to a level of insignificance.

(d) For purposes of this chapter, “additional significant effects on the environment” are those
project specific effects on the environment which were not addressed as significant effects on
the environment in the master environmental impact report.

(¢) Nothing in this chapter is intended to limit or abridge the ability of a lead agency to focus upon
the issues that are ripe for decision at each level of environmental review, or to exclude
duplicative analysis of environmental effects examined in previous environmental impact
reports pursuant to Section 21093.

§21158.1. REGULATORY PROGRAMS CERTIFIED UNDER PUBLIC RESOURCES CODE §
21080.5; CERTAIN MASTER AND FOCUSED ENVIRONMENTAL IMPACT REPORTS

When a lead agency is required to prepare an environmental impact report pursuant to subdivision
(d) of Section 21157.1 or is authorized to prepare a focused environmental impact report pursuant to
Section 21158, the lead agency may not rely on subdivision (a) of Section 21080.5 for that purpose
even though the lead agency’s regulatory program is otherwise certified in accordance with Section
21080.5.

§ 21158.5. MULTIPLE-FAMILY RESIDENTIAL DEVELOPMENT OF NOT MORE THAN 100
UNITS; RESIDENTIAL AND COMMERCIAL OR RETAIL MIXED-USE DEVELOPMENT OF NOT
MORE THAN 100,000 SQUARE FEET; PREPARATION OF REPORT; LIMITATIONS

(8 Where a project consists of multiple-family residential development of not more than 100 units
or a residential and commercial or retail mixed-use development of not more than 100,000
square feet which complies with all of the following, a focused environmental impact report
shall be prepared, notwithstanding that the project was not identified in a master environmental
impact report:

(1)  Is consistent with a general plan, specific plan, community plan, or zoning ordinance for
which an environmental impact report was prepared within five years of the certification
of the focused environmental impact report.

0] The lead agency cannot make the finding described in subdivision (c) of Section 21157.1,
a negative declaration or mitigated negative declaration cannot be prepared pursuant to
Section 21080, 21157.5, or 21158, and Section 21166 does not apply.

®3) Meets one or more of the following conditions:

(&) The parcel on which the project is to be developed is surrounded by immediately
contiguous urban development.

®) The parcel on which the project is to be developed has been previously developed
with urban uses.

(© The parcel on which the project is to be developed is within one-half mile of an
existing rail transit station.
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(b)

A focused environmental impact report prepared pursuant to this section shall be limited to a
discussion of potentially significant effects on the environment specific to the project, or which
substantial new information shows will be more significant than described in the prior
environmental impact report. No discussion shall be required of alternatives to the project,
cumulative impacts of the project, or the growth inducing impacts of the project.

Article 4: Expedited Environmental Review for Environmentally Mandated
Projects

§ 21159. RULE OR REGULATION ADOPTION; ENVIRONMENTAL ANALYSIS; CONTENT

@)

An agency listed in Section 21159.4 shall perform, at the time of the adoption of a rule or
regulation requiring the installation of pollution control equipment, or a performance standard
or treatment requirement, including a rule or regulation that requires the installation of
pollution control equipment or a performance standard or treatment requirement pursuant to the
California Global Warming Solutions Act of 2006 (Division 25.5 (commencing with Section
38500) of the Health and Safety Code), an environmental analysis of the reasonably foreseeable
methods of compliance. In the preparation of this analysis, the agency may utilize numerical
ranges or averages where specific data is not available; however, the agency shall not be
required to engage in speculation or conjecture. The environmental analysis shall, at minimum,
include all of the following:

(1)  An analysis of the reasonably foreseeable environmental impacts of the methods of
compliance.

(2 An analysis of reasonably foreseeable feasible mitigation measures.

()  An analysis of reasonably foreseeable alternative means of compliance with the rule or
regulation.

@  For a rule or regulation that requires the installation of pollution control equipment
adopted pursuant to the California Global Warming Solutions Act of 2006 (Division 25.5
(commencing with Section 38500) of the Health and Safety Code), the analysis shall also
include reasonably foreseeable greenhouse gas emission impacts of compliance with the
rule or regulation.

The preparation of an environmental impact report at the time of adopting a rule or regulation
pursuant to this division shall be deemed to satisfy the requirements of this section.

The environmental analysis shall take into account a reasonable range of environmental,
economic, and technical factors, population and geographic areas, and specific sites.

This section does not require the agency to conduct a project-level analysis.

For purposes of this article, the term “performance standard* includes process or raw material
changes or product reformulation.

This section is not intended, and may not be used, to delay the adoption of any rule or
regulation for which an analysis is required to be performed pursuant to this section.

§21159.1. UTILIZATION OF FOCUSED ENVIRONMENTAL IMPACT REPORT;
REQUIREMENTS; LIMITATIONS

@)

A focused environmental impact report may be utilized if a project meets all of the following
requirements:

(1)  The project consists solely of the installation of either of the following:
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(A)  Pollution control equipment required by a rule or regulation of an agency listed in
subdivision (a) of Section 21159.4 and other components necessary to complete the
installation of that equipment.

®) Pollution control equipment and other components necessary to complete the
installation of that equipment that reduces greenhouse gases required by a rule or
regulation of an agency listed in Section 21159.4 pursuant to the California Global
Warming Solutions Act of 2006 (Division 25.5 (commencing with Section 38500)
of the Health and Safety Code).

2 The agency certified an environmental impact report on the rule or regulation or reviewed
it pursuant to a certified regulatory program, and, in either case, the review included an
assessment of growth inducing impacts and cumulative impacts of, and alternatives to,
the project.

@  The environmental review required by paragraph (2) was completed within five years of
certification of the focused environmental impact report.

@  An environmental impact report is not required pursuant to Section 21166.

The discussion of significant effects on the environment in the focused environmental impact
report shall be limited to project-specific potentially significant effects on the environment of
the project that were not discussed in the environmental analysis of the rule or regulation
required pursuant to subdivision (a) of Section 21159. A discussion of growth-inducing impacts
or cumulative impacts shall not be required in the focused environmental impact report, and the
discussion of alternatives shall be limited to a discussion of alternative means of compliance, if
any, with the rule or regulation.

§21159.2. NEGATIVE DECLARATION; MITIGATED NEGATIVE DECLARATION;
ENVIRONMENTAL IMPACT REPORT ON COMPLIANCE PROJECT; PROJECT-SPECIFIC
ISSUED; CONTENTS

@)

If a project consists solely of compliance with a performance standard or treatment requirement
imposed by an agency listed in Section 21159.4, the lead agency for the compliance project
shall, to the greatest extent feasible, utilize the environmental analysis required pursuant to
subdivision (a) of Section 21159 in the preparation of a negative declaration, mitigated negative
declaration, or environmental impact report on the compliance project or in otherwise fulfilling
its responsibilities under this division. The use of numerical averages or ranges in an
environmental analysis shall not relieve a lead agency of its obligations under this division to
identify and evaluate the environmental effects of a compliance project.

If the lead agency determines that an environmental impact report on the compliance project is
required, the lead agency shall prepare an environmental impact report which addresses only
the project-specific issues related to the compliance project or other issues that were not
discussed in sufficient detail in the environmental analysis to enable the lead agency to fulfill
its responsibilities under Section 21100 or 21151, as applicable. The mitigation measures
imposed by the lead agency for the project shall relate only to the significant effects on the
environment to be mitigated. The discussion of alternatives shall be limited to a discussion of
alternative means of compliance, if any, with the rule or regulation.

§ 21159.3. DEADLINES FOR PREPARATION OF REPORT

In the preparation of any environmental impact report pursuant to Section 21159.1 or 21159.2, the
following deadlines shall apply:

(@)

A lead agency shall determine whether an environmental impact report should be prepared
within 30 days of its determination that the application for the project is complete.
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If the environmental impact report will be prepared under contract to the lead agency pursuant
to Section 21082.1, the lead agency shall issue a request for proposals for preparation of the
environmental impact report as soon as it has enough information to prepare a request for
proposals, and in any event, not later than 30 days after the time for response to the notice of
preparation has expired. The contract shall be awarded within 30 days of the response date for
the request for proposals.

§ 21159.4. AGENCIES; ARTICLE APPLICATION

(@)

This article shall apply to all of the following agencies:

(1)  The State Air Resources Board.

(2 A district as defined in Section 39025 of the Health and Safety Code.
@3)  The State Water Resources Control Board.

(4 A California regional water quality control board.

(5)  The Department of Toxic Substances Control.

6)  The Department of Resources Recycling and Recovery.

This article shall apply to the State Energy Resources Conservation and Development
Commission and the California Public Utilities Commission for rules and regulations requiring
the installation of pollution control equipment adopted pursuant to the California Global
Warming Solutions Act of 2006 (Division 25.5 (commencing with Section 38500) of the
Health and Safety Code).

Article 5: Public Assistance Program
§21159.9. IMPLEMENTATION OF PROGRAM

The Office of Planning and Research shall implement a public assistance and information program
to ensure efficient and effective implementation of this division and to do both of the following:

@)

(b)

Establish a public education and training program for planners, developers, and other interested
parties to assist them in implementing this division.

(1) Establish and maintain a database for the collection, storage, retrieval, and dissemination
of environmental documents, notices of exemption, notices of preparation, notices of
determination, and notices of completion provided to the Office of Planning and
Research. The notices shall be available online to the public through the Internet. The
Office of Planning and Research may coordinate with another state agency to host and
maintain the online database.

2 The Office of Planning and Research may phase in the submission of electronic
documents and use of the database by state and local public agencies.

®) (A) Pursuant to Section 9795 of the Government Code, the Office of Planning and
Research shall, no later than July 1, 2017, submit to the Legislature a report
describing how it plans to implement this subdivision, and shall provide an
additional report to the Legislature no later than July 1, 2019, describing the status
of the implementation of this subdivision.

®) Pursuant to Section 10231.5 of the Government Code, this paragraph is inoperative
on July 1,2023.
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Article 6: Special Review of Housing Projects
§ 21159.20. DEFINITIONS

For the purposes of this article, the following terms have the following meanings:

(@ “Census-defined place” means a specific unincorporated land area within boundaries
determined by the United States Census Bureau in the most recent decennial census.

(b) “Community-level environmental review” means either of the following:
(1)  An environmental impact report certified on any of the following:
(A) A general plan.

() A revision or update to the general plan that includes at least the land use and
circulation elements.

(© An applicable community plan.
() An applicable specific plan.
(E) A housing element of the general plan, if the environmental impact report analyzed

the environmental effects of the density of the proposed project.

(2  Pursuant to this division and the implementing guidelines adopted pursuant to this
division that govern subsequent review following a program environmental impact
report, or pursuant to Section 21157.1, 21157.5, or 21166, a negative declaration or
mitigated negative declaration was adopted as a subsequent environmental review
document, following and based upon an environmental impact report on any of the
projects listed in subparagraphs (4), (C), or (D) of paragraph (1).

() “Low-income households” means households of persons and families of very low and low
income, as defined in Sections 50093 and 50105 of the Health and Safety Code.

(@ “Low- and moderate-income households” means households of persons and families of low or
moderate income, as defined in Section 50093 of the Health and Safety Code.

§21159.21. CRITERIA TO QUALIFY FOR HOUSING PROJECT EXEMPTIONS

A housing project qualifies for an exemption from this division pursuant to Section 21159.22,
21159.23, or 21159.24 if it meets the criteria in the applicable section and all of the following
criteria:

(@ The project is consistent with any applicable general plan, specific plan, and local coastal
program, including any mitigation measures required by a plan or program, as that plan or
program existed on the date that the application was deemed complete and with any applicable
zoning ordinance, as that zoning ordinance existed on the date that the application was deemed
complete, except that a project shall not be deemed to be inconsistent with the zoning
designation for the site if that zoning designation is inconsistent with the general plan only
because the project site has not been rezoned to conform with a more recently adopted general
plan.

(b) Community-level environmental review has been adopted or certified.

() The project and other projects approved prior to the approval of the project can be adequately
served by existing utilities, and the project applicant has paid, or has committed to pay, all
applicable in-lieu or development fees.

(d) The site of the project does not contain wetlands, does not have any value as a wildlife habitat,
and the project does not harm any species protected by the federal Endangered Species Act of
1973 (16 U.S.C. Sec. 1531 et seq.) or by the Native Plant Protection Act (Chapter 10
(commencing with Section 1900) of Division 2 of the Fish and Game Code), the California
Endangered Species Act (Chapter 1.5 (commencing with Section 2050), of Division 3 of the
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()

Fish and Game Code), and the project does not cause the destruction or removal of any species
protected by a local ordinance in effect at the time the application for the project was deemed
complete. For the purposes of this subdivision, “wetlands” has the same meaning as in Section
328.3 of Title 33 of the Code of Federal Regulations and “wildlife habitat” means the
ecological communities upon which wild animals, birds, plants, fish, amphibians, and
invertebrates depend for their conservation and protection.

The site of the project is not included on any list of facilities and sites compiled pursuant to
Section 65962.5 of the Government Code.

The site of the project is subject to a preliminary endangerment assessment prepared by an
environmental assessor to determine the existence of any release of a hazardous substance on
the site and to determine the potential for exposure of future occupants to significant health
hazards from any nearby property or activity.

) If a release of a hazardous substance is found to exist on the site, the release shall be
removed, or any significant effects of the release shall be mitigated to a level of
insignificance in compliance with state and federal requirements.

(2 If a potential for exposure to significant hazards from surrounding properties or activities
is found to exist, the effects of the potential exposure shall be mitigated to a level of
insignificance in compliance with state and federal requirements.

The project does not have a significant effect on historical resources pursuant to Section
21084.1.

The project site is not subject to any of the following:

(] A wildland fire hazard, as determined by the Department of Forestry and Fire Protection,
unless the applicable general plan or zoning ordinance contains provisions to mitigate the
risk of a wildland fire hazard.

2 An unusually high risk of fire or explosion from materials stored or used on nearby
properties.

@3  Risk of a public health exposure at a level that would exceed the standards established by
any state or federal agency.

@) Within a delineated earthquake fault zone, as determined pursuant to Section 2622, or a
seismic hazard zone, as determined pursuant to Section 2696, unless the applicable
general plan or zoning ordinance contains provisions to mitigate the risk of an earthquake
fault or seismic hazard zone.

) Landslide hazard, flood plain, flood way, or restriction zone, unless the applicable
general plan or zoning ordinance contains provisions to mitigate the risk of a landslide or
flood.

@  The project site is not located on developed open space.

2  For the purposes of this subdivision, “developed open space* means land that meets all of
the following criteria:

() Is publicly owned, or financed in whole or in part by public funds.
®) Is generally open to, and available for use by, the public.

(© Is predominantly lacking in structural development other than structures associated
with open spaces, including, but not limited to, playgrounds, swimming pools,
ballfields, enclosed child play areas, and picnic facilities.

@)  For the purposes of this subdivision, “developed open space includes land that has been
designated for acquisition by a public agency for developed open space, but does not
include lands acquired by public funds dedicated to the acquisition of land for housing
purposes.
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0

The project site is not located within the boundaries of a state conservancy.

§ 21159.22. AGRICULTURAL EMPLOYEE HOUSING EXEMPTION

(@ This division does not apply to any development project that meets the requirements of
subdivision (b), and meets either of the following criteria:

(b)

©

(d)

@

@

Consists of the construction, conversion, or use of residential housing for agricultural
employees, and meets all of the following criteria:

(A) Is affordable to lower income households, as defined in Section 50079.5 of the
Health and Safety Code.

®) Lacks public financial assistance.

(©) The developer of the development project provides sufficient legal commitments to
the appropriate local agency to ensure the continued availability and use of the
housing units for lower income households for a period of at least 15 years.

Consists of the construction, conversion, or use of residential housing for agricultural
employees and meets all of the following criteria:

() Is housing for very low, low-, or moderate-income households as defined in
paragraph (2) of subdivision (h) of Section 65589.5 of the Government Code.

@) Public financial assistance exists for the development project.

© The developer of the development project provides sufficient legal commitments to
the appropriate local agency to ensure the continued availability and use of the
housing units for low- and moderate-income households for a period of at least 15
years.

If the development project is proposed within incorporated city limits or within a census
defined place with a minimum population density of at least 5,000 persons per square
mile, it is located on a project site that is adjacent, on at least two sides, to land that has
been developed, and consists of not more than 45 units, or is housing for a total of 45 or
fewer agricultural employees if the housing consists of dormitories, barracks, or other
group living facilities.

If the development project is located on a project site zoned for general agricultural use,
and consists of not more than 20 units, or is housing for a total of 20 or fewer agricultural
employees if the housing consists of dormitories, barracks, or other group living
facilities.

The project satisfies the criteria in Section 21159.21.

The development project is not more than five acres in area, except that a project site
located in an area with a population density of at least 1,000 persons per square mile shall
not be more than two acres in area.

Notwithstanding subdivision (a), if a project satisfies the criteria described in subdivisions (a)
and (b), but does not satisfy the criteria described in paragraph (1) of subdivision (b), this division
does not apply to the project if the project meets all of the following criteria:

©
@

@)

Is located within either an incorporated city or a census-defined place.

The population density of the incorporated city or census-defined place has a population
density of at least 1,000 persons per square mile.

The project site is adjacent on at least two sides to land that has been developed and the
project consists of not more than 45 units, or the project consist of dormitories, barracks,
or other group housing facilities for a total of 45 or fewer agricultural employees.

Notwithstanding subdivision (c), this division shall apply to a project that meets the criteria
described in subdivision (c) if a public agency that is carrying out or approving the project
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determines that there is a reasonable possibility that the project, if completed, would have a
significant effect on the environment due to unusual circumstances or that the cumulative
impacts of successive projects of the same type in the same area, over time, would be
significant.

For the purposes of this section, “agricultural employee” has the same meaning as defined by
subdivision (b) of Section 1140.4 of the Labor Code.

§ 21159.23. LOW-INCOME HOUSING EXEMPTION

(a)

(b)

©

This division does not apply to any development project that consists of the construction,
conversion, or use of residential housing consisting of 100 or fewer that is affordable to low-
income households if both of the following criteria are met:

(1)  The developer of the development project provides sufficient legal commitments to the
appropriate local agency to ensure the continued availability and use of the housing units
for lower income households, as defined in Section 50079.5 of the Health and Safety
Code, for a period of at least 30 years, at monthly housing costs, as determined pursuant
to Section 50053 of the Health and Safety Code.

2 The development project meets all of the following requirements:
(A The project satisfies the criteria described in Section 21159.21.
®) The project site meets one of the following conditions:

()  Has been previously developed for qualified urban uses.

(i)  The parcels immediately adjacent to the site are developed with qualified urban
uses, or at least 75 percent of the perimeter of the site adjoins parcels that are
developed with qualified urban uses and the remaining 25 percent of the
perimeter of the site adjoins parcels that have previously been developed for
qualified urban uses, and the site has not been developed for urban uses and no
parcel within the site has been created within 10 years prior to the proposed
development of the site.

(©) The project site is not more than five acres in area.

() The project site is located within an urbanized area or within a census-defined place
with a population density of at least 5,000 persons per square mile or, if the project
consists of 50 or fewer units, within an incorporated city with a population density
of at least 2,500 persons per square mile and a total population of at least 25,000
persons.

Notwithstanding subdivision (a), if a project satisfies all of the criteria described in subdivision
(a) except subparagraph (D) of paragraph (2) of that subdivision, this division does not apply to
the project if the project is located within either an incorporated city or a census defined place
with a population density of at least 1,000 persons per square mile.

Notwithstanding subdivision (b), this division applies to a project that meets the criteria of
subdivision (b), if there is a reasonable possibility that the project would have a significant effect
on the environment or the residents of the project due to unusual circumstances or due to the
related or cumulative impacts of reasonably foreseeable projects in the vicinity of the project.

For the purposes of this section, “residential” means a use consisting of either of the following:
) Residential units only.

2  Residential units and primarily neighborhood-serving goods, services, or retail uses that
do not exceed 15 percent of the total floor area of the project.
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§ 21159.24. INFILL HOUSING EXEMPTION

(@ Except as provided in subdivision (b), this division does not apply to a project if all of the
following criteria are met:

©

3=

The project is a residential project on an infill site.
The project is located within an urbanized area.
The project satisfies the criteria of Section 21159.21.

Within five years of the date that the application for the project is deemed complete
pursuant to Section 65943 of the Government Code, community-level environmental
review was certified or adopted.

The site of the project is not more than four acres in total area.
The project does not contain more than 100 residential units.
Either of the following criteria are met:

(A () Atleast 10 percent of the housing is sold to families of moderate income, or not
less than 10 percent of the housing is rented to families of low income, or not
less than 5 percent of the housing is rented to families of very low income.

(i)  The project developer provides sufficient legal commitments to the appropriate
local agency to ensure the continued availability and use of the housing units
for very low, low-, and moderate-income households at monthly housing costs
determined pursuant to paragraph (3) of subdivision (h) of Section 65589.5 of the
Government Code.

®) The project developer has paid or will pay in-lieu fees pursuant to a local ordinance
in an amount sufficient to result in the development of an equivalent number of units
that would otherwise be required pursuant to subparagraph (a).

The project is within one-half mile of a major transit stop.
The project does not include any single level building that exceeds 100,000 square feet.

The project promotes higher density infill housing. A project with a density of at least 20
units per acre shall be conclusively presumed to promote higher density infill housing. A
project with a density of at least 10 units per acre and a density greater than the average
density of the residential properties within 1,500 feet shall be presumed to promote
higher density housing unless the preponderance of the evidence demonstrates otherwise.

Notwithstanding subdivision (a), this division shall apply to a development project that meets
the criteria described in subdivision (a), if any of the following occur:

©

@

There is a reasonable possibility that the project will have a project-specific, significant
effect on the environment due to unusual circumstances.

Substantial changes with respect to the circumstances under which the project is being
undertaken that are related to the project have occurred since community-level
environmental review was certified or adopted.

New information becomes available regarding the circumstances under which the project
is being undertaken and that is related to the project that was not known, and could not
have been known, at the time that community-level environmental review was certified
or adopted.

If a project satisfies the criteria described in subdivision (a), but is not exempt from this division
as result of satisfying the criteria described in subdivision (b), the analysis of the environmental
effects of the project in the environmental impact report or the negative declaration shall be
limited to an analysis of the project-specific effect of the projects and any effects identified
pursuant to paragraph (2) or (3) of subdivision (b).
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()

For the purposes of this section, “residential” means a use consisting of either of the following:
) Residential units only.

(2  Residential units and primarily neighborhood-serving goods, services, or retail uses that
do not exceed 25 percent of the total building square footage of the project.

§ 21159.25. EXEMPTION: RESIDENTIAL OR MIXED-USE HOUSING PROJECTS

@)

©

For purposes of this section, the following definitions apply:

(1)  “Residential or mixed-use housing project” means a project consisting of multifamily
residential uses only or a mix of multifamily residential and nonresidential uses, with at
least two-thirds of the square footage of the development designated for residential use.

(2 “Substantially surrounded” means at least 75 percent of the perimeter of the project site
adjoins, or is separated only by an improved public right-of-way from, parcels that are
developed with qualified urban uses. The remainder of the perimeter of the site adjoins,
or is separated only by an improved public right-of-way from, parcels that have been
designated for qualified urban uses in a zoning, community plan, or general plan for
which an environmental impact report was certified.

Without limiting any other statutory exemption or categorical exemption, this division does not
apply to a residential or mixed-use housing project if all of the following conditions described
in this section are met:

(1)  The project is consistent with the applicable general plan designation and all applicable
general plan policies as well as with applicable zoning designation and regulations.

2 (& The public agency approving or carrying out the project determines, based upon
substantial evidence, that the density of the residential portion of the project is not
less than the greater of the following:

() The average density of the residential properties that adjoin, or are separated
only by an improved public right-of-way from, the perimeter of the project site,
if any.

(i) The average density of the residential properties within 1,500 feet of the project
site.

(i) Six dwelling units per acre.

B) The residential portion of the project is a multifamily housing development that
contains six or more residential units.

()  The proposed development occurs within an unincorporated area of a county on a project
site of no more than five acres substantially surrounded by qualified urban uses.

(4) The project site has no value as habitat for endangered, rare, or threatened species.

() Approval of the project would not result in any significant effects relating to
transportation, noise, air quality, greenhouse gas emissions, or water quality.

6)  The site can be adequately served by all required utilities and public services.

(n  The project is located on a site that is a legal parcel or parcels wholly within the
boundaries of an urbanized area or urban cluster, as designated by the United States
Census Bureau.

Subdivision (b) does not apply to a residential or mixed-use housing project if any of the

following conditions exist:

(1)  The cumulative impact of successive projects of the same type in the same place, over
time is significant.
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(2  There is a reasonable possibility that the project will have a significant effect on the
environment due to unusual circumstances.

()  The project may result in damage to scenic resources, including, but not limited to, trees,
historic buildings, rock outcroppings, or similar resources, within a highway officially
designated as a state scenic highway.

@  The project is located on a site which is included on any list compiled pursuant to Section
65962.5 of the Government Code.

)  The project may cause a substantial adverse change in the significance of a historical
resource.

(d) If the lead agency determines that a project is not subject to this division pursuant to this
section and it determines to approve or carry out the project, the lead agency shall file a notice
with the Office of Planning and Research and with the county clerk in the county in which the
project will be located in the manner specified in subdivisions (b) and (c) of Section 21152.

(¢) This section shall remain in effect only until January 1, 2025, and as of that date is repealed.

§ 21159.26. REDUCTIONS IN HOUSING UNITS AS MITIGATION DISCOURAGED

With respect to a project that includes a housing development, a public agency may not reduce the
proposed number of housing units as a mitigation measure or project alternative for a particular
significant effect on the environment if it determines that there is another feasible specific
mitigation measure or project alternative that would provide a comparable level of mitigation. This
section does not affect any other requirement regarding the residential density of that project.

§ 21159.27. PROHIBITION AGAINST PIECEMEALING TO QUALIFY FOR EXEMPTIONS

A project may not be divided into smaller projects to qualify for one or more exemptions pursuant
to this article.

§21159.28.

(@ If a residential or mixed-use residential project is consistent with the use designation, density,
building intensity, and applicable policies specified for the project area in either a sustainable
communities strategy or an alternative planning strategy, for which the State Air Resources
Board pursuant to subparagraph () of paragraph (2) of subdivision (b) of Section 65080 of the
Government Code has accepted the metropolitan planning organization’s determination that the
sustainable communities strategy or the alternative planning strategy would, if implemented,
achieve the greenhouse gas emission reduction targets and if the project incorporates the
mitigation measures required by an applicable prior environmental document, then any findings
or other determinations for an exemption, a negative declaration, a mitigated negative
declaration, a sustainable communities environmental assessment, an environmental impact
report, or addenda prepared or adopted for the project pursuant to this division shall not be
required to reference, describe, or discuss (1) growth inducing impacts; or (2) any project
specific or cumulative impacts from cars and light-duty truck trips generated by the project on
global warming or the regional transportation network.

() Any environmental impact report prepared for a project described in subdivision (2) shall not
be required to reference, describe, or discuss a reduced residential density alternative to address
the effects of car and light-duty truck trips generated by the project.

(©) “Regional transportation network,” for purposes of this section, means all existing and
proposed transportation system improvements, including the state transportation system, that
were included in the transportation and air quality conformity modeling, including congestion
modeling, for the final regional transportation plan adopted by the metropolitan planning
organization, but shall not include local streets and roads. Nothing in the foregoing relieves any
project from a requirement to comply with any conditions, exactions, or fees for the mitigation
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of the project’s impacts on the structure, safety, or operations of the regional transportation
network or local streets and roads.

(d) A residential or mixed-use residential project is a project where at least 75 percent of the total
building square footage of the project consists of residential use or a project that is a transit
priority project as defined in Section 21155.

Chapter 5: Submission of Information

§21160. APPLICATION FOR LEASE, PERMIT, LICENSE, ETC.; DATA AND INFORMATION;
PURPOSE; TRADE SECRETS

(8 Whenever any person applies to any public agency for a lease, permit, license, certificate, or
other entitlement for use, the public agency may require that person to submit data and
information which may be necessary to enable the public agency to determine whether the
proposed project may have a significant effect on the environment or to prepare an
environmental impact report.

(b) If any or all of the information so submitted is a “trade secret™ as defined in Section 7924.510
of the Government Code by those submitting that information, it shall not be included in the
impact report or otherwise disclosed by any public agency. This section shall not be construed
to prohibit the exchange of properly designated trade secrets between public agencies who have
lawful jurisdiction over the preparation of the impact report.

§21161. COMPLETION OF IMPACT REPORT; NOTICE; VALIDITY OF PROJECT

Whenever a public agency has completed an environmental document, it shall cause a notice of
completion of that report to be filed with the Office of Planning and Research using the Office of
Planning and Research’s online process. The public agency is not required to mail a printed copy of
the notice of completion to the Office of Planning and Research. The notice of completion shall
briefly identify the project and shall indicate that an environmental document has been prepared.
The notice of completion shall identify the project location by latitude and longitude. Failure to file
the notice required by this section shall not affect the validity of a project.

§21163.

For purposes of this chapter, “No Place Like Home project” means a permanent supportive housing
project that meets the criteria for funding pursuant to the No Place Like Home Program (Part 3.9
(commencing with Section 5849.1) of Division 5 of the Welfare and Institutions Code) and for
which a public agency applies for, or receives, funding from the Department of Housing and
Community Development.

§21163.1.

A decision by a public agency to seek funding from, or the Department of Housing and Community
Development’s awarding of funds pursuant to, the No Place Like Home Program (Part 3.9
(commencing with Section 5849.1) of Division 5 of the Welfare and Institutions Code) does not
constitute a “project” for purposes of this division.

§21163.2.

If a No Place Like Home project is not eligible for approval as a use by right pursuant to Article 11
(commencing with Section 65650) of Chapter 3 of Division 1 of Title 7 of the Government Code
and is subject to this division, the development applicant may request, within 10 days after the lead
agency determines the type of environmental documentation required for the project pursuant to
this division, that the lead agency prepare and certify the record of proceeding for the
environmental review of the No Place Like Home project in accordance with Section 21186.
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§21163.3.

(@)

(1)  If alocal agency approves or determines to carry out a No Place Like Home project that
is subject to this division, the local agency shall file notice of that approval or
determination in accordance with the requirements of subdivision (a) of Section 21152,
except that the notice shall be filed within two working days after the approval or
determination becomes final.

(2  If alocal agency approves or determines to carry out a No Place Like Home project that
is not subject to this division, the local agency shall file a notice of exemption in
accordance with the requirements of subdivision (b) of Section 21152, except that the
notice shall be filed within two working days after the approval or determination
becomes final.

Notwithstanding Section 21167, an action or proceeding to attack, review, set aside, void, or
annul the acts or decision of a public agency on the grounds of noncompliance with this
division for a No Place Like Home project shall commence within 30 days from the date of the
filing of the notice required pursuant to subdivision (a).

If the local agency fails to comply with the applicable timing requirements set forth in
subdivision (a), an action or proceeding to attack, review, set aside, void, or annul the acts or
decision of a public agency on the grounds of noncompliance with this division for a No Place
Like Home project shall commence within 30 days from the date of the local agency’s late
filing of the notice required pursuant to subdivision (a) or 90 days from the date that the notice
was required to be filed pursuant to subdivision (a), whichever is earlier.

§21163.4.
(@ (1)  The Department of Housing and Community Development shall notify the Speaker of the

Assembly and the President pro Tempore of the Senate when the funding provided
pursuant to the No Place Like Home Program (Part 3.9 (commencing with Section
5849.1) of Division 5 of the Welfare and Institutions Code) is fully allocated and
disbursed. Notification from the Department of Housing and Community Development
pursuant to this subdivision shall be printed in the journal of each of the respective
houses of the Legislature.

@  The Department of Housing and Community Development shall post a copy of the
notification provided pursuant to this subdivision on its internet website.

This chapter shall remain in effect only until January 1 of the year following notification from

the Department of Housing and Community Development pursuant to subdivision (a), and as of

that date is repealed.

Chapter 6: Limitations
§ 21165. LEAD AGENCY; PREPARATION OF IMPACT REPORT

@)

When a project is to be carried out or approved by two or more public agencies, the
determination of whether the project may have a significant effect on the environment shall be
made by the lead agency, and that agency shall prepare, or cause to be prepared by contract, the
environmental impact report for the project, if a report is required by this division. In the event
that a dispute arises as to which is the lead agency, any of the disputing public agencies, or in
the case of a project described in subdivision (c) of Section 21065 the applicant for such project,
may submit the question to the Office of Planning and Research, and the Office of Planning
and Research shall designate, within 21 days of receiving the request, the lead agency, giving
due consideration to the capacity of that agency to adequately fulfill the requirements of this
division.
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() For the purposes of this section, a “dispute” means a contested, active difference of opinion
between two or more public agencies as to which of those agencies shall prepare any necessary
environmental document. A dispute exists where each of those agencies claims that it either has
or does not have the obligation to prepare that environmental document. The Office of Planning
and Research shall not designate a lead agency in the absence of such a dispute.

§21166. SUBSEQUENT OR SUPPLEMENTAL IMPACT REPORT; CONDITIONS

When an environmental impact report has been prepared for a project pursuant to this division, no
subsequent or supplemental environmental impact report shall be required by the lead agency or by
any responsible agency, unless one or more of the following events occurs:

(8 Substantial changes are proposed in the project which will require major revisions of the
environmental impact report.

() Substantial changes occur with respect to the circumstances under which the project is being
undertaken which will require major revisions in the environmental impact report.

(¢ New information, which was not known and could not have been known at the time the
environmental impact report was certified as complete, becomes available.

§21166.1. EFFECT OF PREPARATION OF IMPACT REPORT BY LEAD AGENCY

The decision of a lead agency to prepare an environmental impact report with respect to
environmental impacts within a geographic area or for a group of projects shall not be a basis for
determining that an environmental document prepared for an individual project within that area or
group is inadequate.

§21166.2.

Notwithstanding Section 21166, the environmental review set forth in the Final Environmental
Impact Report for the Lower Klamath Project License Surrender (State Clearinghouse No.
2016122047) issued in April 2020 in combination with other environmental review documents
related to removal of facilities on the Klamath River prepared and adopted by the Federal Energy
Regulatory Commission pursuant to the federal National Environmental Policy Act of 1969 (42
U.S.C. Sec. 321 et seq.) shall be conclusively presumed to satisfy the requirements of this division
for any project for the removal of hydroelectric dams and associated facilities, along with
associated restoration of formerly inundated lands, hatchery modifications, and implementation of
mitigation measures in the Klamath River Basin, undertaken or approved by a public agency if all
of the following apply:

(@ The dams proposed to be removed are upstream of a river segment designated as a wild river, a
scenic river, or a recreational river pursuant to the California Wild and Scenic Rivers Act
(Chapter 1.4 (commencing with Section 5093.50) of Division 5).

() There are no downstream dams on the same river, other than the dams proposed to be removed
as a part of the same project that are significant barriers to fish passage.

() The lead agency certified or adopted the environmental review document prepared under this
division and approved the project at least 180 days before the effective date of this section and
no action or proceeding challenging the lead agency’s approval was commenced within the
applicable statute of limitations.

§21167. COMMENCEMENT OF ACTIONS OR PROCEEDINGS; TIME

An action or proceeding to attack, review, set aside, void, or annul the following acts or decisions
of a public agency on the grounds of noncompliance with this division shall be commenced as
follows:

(@ An action or proceeding alleging that a public agency is carrying out or has approved a project
that may have a significant effect on the environment without having determined whether the

109



Association of Environmental Professionals 2023 CEQA Statute

©

project may have a significant effect on the environment shall be commenced within 180 days
from the date of the public agency’s decision to carry out or approve the project, or, if a project
is undertaken without a formal decision by the public agency, within 180 days from the date of
commencement of the project.

An action or proceeding alleging that a public agency has improperly determined whether a
project may have a significant effect on the environment shall be commenced within 30 days
from the date of the filing of the notice required by subdivision (a) of Section 21108 or
subdivision (a) of Section 21152.

An action or proceeding alleging that an environmental impact report does not comply with this
division shall be commenced within 30 days from the date of the filing of the notice required
by subdivision (a) of Section 21108 or subdivision (a) of Section 21152 by the lead agency.

An action or proceeding alleging that a public agency has improperly determined that a project
is not subject to this division pursuant to subdivision (b) of Section 21080 er-Seetion21++72 shall
be commenced within 35 days from the date of the filing by the public agency, or person
specified in subdivision (b) or (c) of Section 21065, of the notice authorized by subdivision (b) of
Section 21108 or subdivision (b) of Section 21152. If the notice has not been filed, the action or
proceeding shall be commenced within 180 days from the date of the public agency’s decision
to carry out or approve the project, or, if a project is undertaken without a formal decision by
the public agency, within 180 days from the date of commencement of the project.

An action or proceeding alleging that another act or omission of a public agency does not
comply with this division shall be commenced within 30 days from the date of the filing of the
notice required by subdivision (a) of Section 21108 or subdivision (a) of Section 21152.

If a person has made a written request to the public agency for a copy of the notice specified in
Section 21108 or 21152 prierte before the date on which the agency approves or determines to
carry out the project, then not later than five days from the date of the agency’s action, the
public agency shall deposit a written copy of the notice addressed to that person in the United
States mail, first class postage prepaid. The date upon which this notice is mailed shall not
affect the time periods specified in subdivisions (b), (c), (d), and (e).

§21167.1. PREFERENTIAL HEARING OR OTHER CIVIL ACTIONS; DESIGNATION OF
JUDGES TO DEVELOP EXPERTISE

@)

©

In all actions or proceedings brought pursuant to Sections 21167, 21168, and 21168.5,
including the hearing of an action or proceeding on appeal from a decision of a lower court, all
courts in which the action or proceeding is pending shall give the action or proceeding
preference over all other civil actions, in the matter of setting the action or proceeding for
hearing or trial, and in hearing or trying the action or proceeding, so that the action or
proceeding shall be quickly heard and determined. The court shall regulate the briefing
schedule so that, to the extent feasible, the court shall commence hearings on an appeal within
one year of the date of the filing of the appeal.

To ensure that actions or proceedings brought pursuant to Sections 21167, 21168, and 21168.5
may be quickly heard and determined in the lower courts, the superior courts in all counties
with a population of more than 200,000 shall designate one or more judges to develop expertise
in this division and related land use and environmental laws, so that those judges will be
available to hear, and quickly resolve, actions or proceedings brought pursuant to Sections
21167,21168, and 21168.5.

In an action or proceeding filed pursuant to this chapter that is joined with any other cause of
action, the court, upon a motion by any party, may grant severance of the actions. In
determining whether to grant severance, the court shall consider such as matters judicial
economy, administrative economy, and prejudice to any party.
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§ 21167.2. FAILURE TO COMMENCE ACTION OR PROCEEDING WITHIN TIME LIMITS;
PRESUMPTION THAT IMPACT REPORT COMPLIES WITH DIVISION

If no action or proceeding alleging that an environmental impact report does not comply with the
provisions of this division is commenced during the period prescribed in subdivision (c) of Section
21167, the environmental impact report shall be conclusively presumed to comply with the
provisions of this division for purposes of its use by responsible agencies, unless the provisions of
Section 21166 are applicable.

§21167.3. ASSUMPTION THAT IMPACT REPORT OR NEGATIVE DECLARATION COMPLIES
WITH DIVISION; CONDITIONAL APPROVAL OR DISAPPROVAL

(@ If an action or proceeding alleging that an environmental impact report or a negative
declaration does not comply with the provisions of this division is commenced during the
period described in subdivision (b) or (c) of Section 21167, and if an injunction or stay is issued
prohibiting the project from being carried out or approved pending final determination of the
issue of such compliance, responsible agencies shall assume that the environmental impact
report or the negative declaration for the project does comply with the provisions of this
division and shall issue a conditional approval or disapproval of such project according to the
timetable for agency action in Article 5 (commencing with Section 65950) of Chapter 4.5 of
Division 1 of Title 7 of the Government Code. A conditional approval shall constitute
permission to proceed with a project when and only when such action or proceeding results in a
final determination that the environmental impact report or negative declaration does comply
with the provisions of this division.

(b) In the event that an action or proceeding is commenced as described in subdivision (a) but no
injunction or similar relief is sought and granted, responsible agencies shall assume that the
environmental impact report or negative declaration for the project does comply with the
provisions of this division and shall approve or disapprove the project according to the
timetable for agency action in Article 5 (commencing with Section 65950) of Chapter 4.5 of
Division 1 of Title 7 of the Government Code. Such approval shall constitute permission to
proceed with the project at the applicant’s risk pending final determination of such action or
proceeding.

§21167.4. MANDATE PROCEEDING ALLEGING NONCOMPLIANCE WITH DIVISION;
HEARING REQUEST; DISMISSAL; BRIEFING SCHEDULES AND HEARING DATES

(@ In any action or proceeding alleging noncompliance with this division, the petitioner shall
request a hearing within 90 days from the date of filing the petition or shall be subject to
dismissal on the court’s own motion or on the motion of any party interested in the action or
proceeding.

() The petitioner shall serve a notice of the request for a hearing on all parties at the time that the
petitioner files the request for a hearing.

() Upon the filing of a request by the petitioner for a hearing and upon application by any party,
the court shall establish a briefing schedule and a hearing date. In the absence of good cause,
briefing shall be completed within 90 days from the date that the request for a hearing is filed,
and the hearing, to the extent feasible, shall be held within 30 days thereafter. Good cause may
include, but shall not be limited to, the conduct of discovery, determination of the completeness
of the record of proceedings, the complexity of the issues, and the length of the record of
proceedings and the timeliness of its production. The parties may stipulate to a briefing
schedule or hearing date that differs from the schedule set forth in this subdivision if the
stipulation is approved by the court.

(@ This section shall become operative on January 1, 2016.

111



Association of Environmental Professionals 2023 CEQA Statute

§ 21167.5. PROOF OF SERVICE; FILING WITH INITIAL PLEADING

Proof of prior service by mail upon the public agency carrying out or approving the project of a
written notice of the commencement of any action or proceeding described in Section 21167
identifying the project shall be filed concurrently with the initial pleading in such action or
proceeding.

§ 21167.6. RECORD OF PROCEEDINGS; CLERK’S TRANSCRIPT ON APPEAL; FILING
BRIEFS ON APPEAL,; DATE OF APPEAL FOR HEARING

Notwithstanding any other law, in all actions or proceedings brought pursuant to Section 21167,
except as provided in Section 21167.6.2 or those involving the Public Utilities Commission, all of
the following shall apply:

() At the time that the action or proceeding is filed, the plaintiff or petitioner shall file a request
that the respondent public agency prepare the record of proceedings relating to the subject of
the action or proceeding. The request, together with the complaint or petition, shall be served
personally upon the public agency not later than 10 business days from the date that the action
or proceeding was filed.

() (1)  The public agency shall prepare and certify the record of proceedings not later than 60
days from the date that the request specified in subdivision (a) was served upon the public
agency. Upon certification, the public agency shall lodge a copy of the record of
proceedings with the court and shall serve on the parties notice that the record of
proceedings has been certified and lodged with the court. The parties shall pay any
reasonable costs or fees imposed for the preparation of the record of proceedings in
conformance with any law or rule of court.

2 The plaintiff or petitioner may elect to prepare the record of proceedings or the parties
may agree to an alternative method of preparation of the record of proceedings, subject to
certification of its accuracy by the public agency, within the time limit specified in this
subdivision.

(¢ The time limit established by subdivision (b) may be extended only upon the stipulation of all
parties who have been properly served in the action or proceeding or upon order of the court.
Extensions shall be liberally granted by the court when the size of the record of proceedings
renders infeasible compliance with that time limit. There is no limit on the number of
extensions that may be granted by the court, but no single extension shall exceed 60 days
unless the court determines that a longer extension is in the public interest.

(d) If the public agency fails to prepare and certify the record within the time limit established in
paragraph (1) of subdivision (b), or any continuances of that time limit, the plaintiff or petitioner
may move for sanctions, and the court may, upon that motion, grant appropriate sanctions.

() The record of proceedings shall include, but is not limited to, all of the following items:
(1)  All project application materials.
2 All staff reports and related documents prepared by the respondent public agency with

respect to its compliance with the substantive and procedural requirements of this
division and with respect to the action on the project.

()  All staff reports and related documents prepared by the respondent public agency and
written testimony or documents submitted by any person relevant to any findings or
statement of overriding considerations adopted by the respondent agency pursuant to this
division.

@  Any transcript or minutes of the proceedings at which the decisionmaking body of the
respondent public agency heard testimony on, or considered any environmental document
on, the project, and any transcript or minutes of proceedings before any advisory body to
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the respondent public agency that were presented to the decisionmaking body prior to
action on the environmental documents or on the project.

) All notices issued by the respondent public agency to comply with this division or with
any other law governing the processing and approval of the project.

(6) All written comments received in response to, or in connection with, environmental
documents prepared for the project, including responses to the notice of preparation.

(n  All written evidence or correspondence submitted to, or transferred from, the respondent
public agency with respect to compliance with this division or with respect to the project.

®  Any proposed decisions or findings submitted to the decisionmaking body of the
respondent public agency by its staff, or the project proponent, project opponents, or
other persons.

@  The documentation of the final public agency decision, including the final environmental
impact report, mitigated negative declaration, or negative declaration, and all documents,
in addition to those referenced in paragraph (3), cited or relied on in the findings or in a
statement of overriding considerations adopted pursuant to this division.

(10)  Any other written materials relevant to the respondent public agency’s compliance with
this division or to its decision on the merits of the project, including the initial study, any
drafts of any environmental document, or portions thereof, that have been released for
public review, and copies of studies or other documents relied upon in any environmental
document prepared for the project and either made available to the public during the
public review period or included in the respondent public agency’s files on the project,
and all internal agency communications, including staff notes and memoranda related to
the project or to compliance with this division.

(1)  The full written record before any inferior administrative decisionmaking body whose
decision was appealed to a superior administrative decision-making body prior to the
filing of litigation.

In preparing the record of proceedings, the party preparing the record shall strive to do so at
reasonable cost in light of the scope of the record.

The clerk of the superior court shall prepare and certify the clerk’s transcript on appeal not later
than 60 days from the date that the notice designating the papers or records to be included in
the clerk’s transcript was filed with the superior court, if the party or parties pay any costs or
fees for the preparation of the clerk’s transcript imposed in conformance with any law or rules
of court. Nothing in this subdivision precludes an election to proceed by appendix, as provided
in Rule 8.124 of the California Rules of Court.

Extensions of the period for the filing of any brief on appeal may be allowed only by
stipulation of the parties or by order of the court for good cause shown. Extensions for the
filing of a brief on appeal shall be limited to one 30-day extension for the preparation of an
opening brief, and one 30-day extension for the preparation of a responding brief, except that
the court may grant a longer extension or additional extensions if it determines that there is a
substantial likelihood of settlement that would avoid the necessity of completing the appeal.

At the completion of the filing of briefs on appeal, the appellant shall notify the court of the
completion of the filing of briefs, whereupon the clerk of the reviewing court shall set the
appeal for hearing on the first available calendar date.

§21167.6.2.

(@ (1) Notwithstanding Section 21167.6, upon the written request of a project applicant received

no later than 30 days after the date that the lead agency makes a determination pursuant
to subdivision (a) of Section 21080.1, Section 21094.5, or Chapter 4.2 (commencing with

113



Association of Environmental Professionals 2023 CEQA Statute

Section 21155) and with the consent of the lead agency as provided in subdivision (e), the
lead agency shall prepare and certify the record of proceedings in the following manner:

(A) The lead agency for the project shall prepare the record of proceedings pursuant to
this division concurrently with the administrative process.

@) All documents and other materials placed in the record of proceedings shall be
posted on, and be downloadable from, an internet web site maintained by the lead
agency commencing with the date of the release of the draft environmental
document for the project. If the lead agency cannot maintain an internet web site
with the information required pursuant to this section, the lead agency shall provide
a link on the agency’s internet web site to that information.

(©) The lead agency shall make available to the public in a readily accessible electronic
format the draft environmental document for the project, and all other documents
submitted to, cited by, or relied on by the lead agency, in the preparation of the draft
environmental document for the project.

() A document prepared by the lead agency or submitted by the applicant after the date
of the release of the draft environmental document for the project that is a part of the
record of the proceedings shall be made available to the public in a readily
accessible electronic format within five business days after the document is released
or received by the lead agency.

() The lead agency shall encourage written comments on the project to be submitted in
a readily accessible electronic format, and shall make any comment available to the
public in a readily accessible electronic format within five business days of its
receipt.

(F) Within seven business days after the receipt of any comment that is not in an
electronic format, the lead agency shall convert that comment into a readily
accessible electronic format and make it available to the public in that format.

(G) The lead agency shall certify the record of proceedings within 30 days after the
filing of the notice required pursuant to Section 21108 or 21152.

(2 This subdivision does not require the disclosure or posting of any trade secret as defined
in Section 7924.510 of the Government Code, information about the location of
archaeological sites or sacred lands, or any other information that is subject to the
disclosure restrictions of any provision listed in Section 7920.505 of the Government
Code.

Any dispute regarding the record of proceedings prepared pursuant to this section shall be
resolved by the court in an action or proceeding brought pursuant to subdivision (b) or (c) of
Section 21167.

The content of the record of proceedings shall be as specified in subdivision (e) of Section
21167.6.

The negative declaration, mitigated negative declaration, draft and final environmental impact
report, or other environmental document shall include a notice in no less than 12-point type
stating the following:

“THIS DOCUMENT IS SUBJECT TO SECTION 21167.6.2 OF THE PUBLIC RESOURCES
CODE, WHICH REQUIRES THE RECORD OF PROCEEDINGS FOR THIS PROJECT TO
BE PREPARED CONCURRENTLY WITH THE ADMINISTRATIVE PROCESS;
DOCUMENTS PREPARED BY, OR SUBMITTED TO, THE LEAD AGENCY TO BE
POSTED ON THE LEAD AGENCY’S INTERNET WEBSITE; AND THE LEAD AGENCY
TO ENCOURAGE WRITTEN COMMENTS ON THE PROJECT TO BE SUBMITTED TO
THE LEAD AGENCY IN A READILY ACCESSIBLE ELECTRONIC FORMAT.”
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(1)  The lead agency shall respond to a request by the project applicant within 10 business
days from the date that the request pursuant to subdivision (a) is received by the lead
agency.

(2 A project applicant and the lead agency may mutually agree, in writing, to extend the
time period for the lead agency to respond pursuant to paragraph (1), but they shall not
extend that period beyond the commencement of the public review period for the
proposed negative declaration, mitigated negative declaration, draft environmental impact
report, or other environmental document.

(3)  The request to prepare a record of proceedings pursuant to this section shall be deemed
denied if the lead agency fails to respond within 10 business days of receiving the request
or within the time period agreed upon pursuant to paragraph (2), whichever ends later.

The written request of the applicant submitted pursuant to subdivision (a) shall include an
agreement to pay all of the lead agency’s costs of preparing and certifying the record of
proceedings pursuant to this section and complying with the requirements of this section, in a
manner specified by the lead agency.

The costs of preparing the record of proceedings pursuant to this section and complying with
the requirements of this section are not recoverable costs pursuant to Section 1032 of the Code
of Civil Procedure.

Pursuant to subdivision (f) and Section 21089, the lead agency may charge and collect a
reasonable fee from the person making the request pursuant to subdivision (a) to recover the
costs incurred by the lead agency in preparing the record of proceedings pursuant to this
section.

§ 21167.6.5. SERVICE OF REAL PARTY IN INTEREST; LISTING AND NOTICE TO
RESPONSIBLE AND TRUSTEE AGENCIES; FAILURE TO NAME POTENTIAL PARTIES

@)

()

©)

The petitioner or plaintiff shall name, as a real party in interest, the person or persons identified
by the public agency in its notice filed pursuant to subdivision (a) or (b) of Section 21108 or
Section 21152 or, if no notice is filed, the person or persons in subdivision (b) or (c) of Section
21065, as reflected in the agency’s record of proceedings for the project that is the subject of an
action or proceeding brought pursuant to Section 21167, 21168, or 21168.5, and shall serve the
petition or complaint on that real party in interest, by personal service, mail facsimile, or any
other method permitted by law not later than 20 business days following service of the petition
or complaint on the public agency.

The public agency shall provide the petitioner or plaintiff, not later than 10 business days
following service of the petition or complaint on the public agency, with a list of responsible
agencies and a public agency having jurisdiction over a natural resource affected by the project.

The petitioner or plaintiff shall provide the responsible agencies, and a public agency having
jurisdiction over a natural resource affected by the project, with notice of the action or
proceeding within 15 days of receipt of the list described in subdivision (b).

Failure to name potential persons, other than those real parties in interest described in
subdivision (a), is not grounds for dismissal pursuant to Section 389 of the Code of Civil
Procedure.

This section is not intended to affect an existing right of a party to intervene in the action.

§21167.7. COPY OF PLEADINGS TO ATTORNEY GENERAL; GRANTING OF RELIEF

Every person who brings an action pursuant to Section 21167 shall comply with the requirements
of Section 388 of the Code of Civil Procedure. Every such person shall also furnish pursuant to
Section 388 of the Code of Civil Procedure a copy of any amended or supplemental pleading filed
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by such person in such action to the Attorney General. No relief, temporary or permanent, shall be
granted until a copy of the pleading has been furnished to the Attorney General in accordance with
such requirements.

§21167.8. SETTLEMENT MEETING; PRESETTLEMENT AND SETTLEMENT STATEMENTS;
FURTHER SETTLEMENT CONFERENCE; FAILURE TO PARTICIPATE

@)

©

Not later than 20 days from the date of service upon a public agency of a petition or complaint
brought pursuant to Section 21167, the public agency shall file with the court a notice setting
forth the time and place at which all parties shall meet and attempt to settle the litigation. The
meeting shall be scheduled and held not later than 45 days from the date of service of the
petition or complaint upon the public agency. The notice of the settlement meeting shall be
served by mail upon the counsel for each party. If the public agency does not know the identity
of counsel for a party, the notice shall be served by mail upon the party for whom counsel is not
known.

At the time and place specified in the notice filed with the court, the parties shall meet and
confer regarding anticipated issues to be raised in the litigation and shall attempt in good faith
to settle the litigation and the dispute whieh that forms the basis of the litigation. The settlement
meeting discussions shall be comprehensive in nature and shall focus on the legal issues raised
by the parties concerning the project that is the subject of the litigation.

The settlement meeting may be continued from time to time without postponing or otherwise
delaying other applicable time limits in the litigation. The settlement meeting, or a mediation
proceeding that is conducted pursuant to Chapter 9.3 (commencing with Section 66030) of
Division 1 of Title 7 of the Government Code, is intended to be conducted concurrently with
any judicial proceedings.

If the litigation is not settled, the court, in its discretion, may, or at the request of any party,
shall, schedule a further settlement conference before a judge of the superior court. If the
petition or complaint is later heard on its merits, the judge hearing the matter shall not be the
same judge conducting the settlement conference, except in counties that have only one judge
of the superior court.

The failure of any party, who was notified pursuant to subdivision (a), to participate in the
litigation settlement process, without good cause, may result in an imposition of sanctions by
the court.

Not later than 30 days from the date that notice of certification of the record of proceedings was
filed and served in accordance with Section 21167.6, the petitioner or plaintiff shall file and
serve on all other parties a statement of issues whieh that the petitioner or plaintiff intends to
raise in any brief or at any hearing or trial. Not later than 10 days from the date on which the
respondent or real party in interest has been served with the statement of issues from the
petitioner or plaintiff, each respondent and real party in interest shall file and serve on all other
parties a statement of issues which that party intends to raise in any brief or at any hearing or
trial.

§21167.8.

@)

Not later than 20 days from the date of service upon a public agency of a petition or complaint
brought pursuant to Section 21167, the public agency shall file with the court a notice setting
forth the time and place at which all parties shall meet and attempt to settle the litigation. The
meeting shall be scheduled and held not later than 45 days from the date of service of the
petition or complaint upon the public agency. The notice of the settlement meeting shall be
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served by mail upon the counsel for each party. If the public agency does not know the identity
of counsel for any party, the notice shall be served by mail upon the party for whom counsel is
not known.

() At the time and place specified in the notice filed with the court, the parties shall meet and
confer regarding anticipated issues to be raised in the litigation and shall attempt in good faith
to settle the litigation and the dispute which forms the basis of the litigation. The settlement
meeting discussions shall be comprehensive in nature and shall focus on the legal issues raised
by the parties concerning the project that is the subject of the litigation.

(¢ The settlement meeting may be continued from time to time without postponing or otherwise
delaying other applicable time limits in the litigation. The settlement meeting is intended to be
conducted concurrently with any judicial proceedings.

(d) If the litigation is not settled, the court, in its discretion, may, or at the request of any party,
shall, schedule a further settlement conference before a judge of the superior court. If the
petition or complaint is later heard on its merits, the judge hearing the matter shall not be the
same judge conducting the settlement conference, except in counties that have only one judge
of the superior court.

() The failure of any party, who was notified pursuant to subdivision (a), to participate in the
litigation settlement process, without good cause, may result in an imposition of sanctions by
the court.

(f Not later than 30 days from the date that notice of certification of the record of proceedings was
filed and served in accordance with Section 21167.6, the petitioner or plaintiff shall file and
serve on all other parties a statement of issues which the petitioner or plaintiff intends to raise
in any brief or at any hearing or trial. Not later than 10 days from the date on which the
respondent or real party in interest has been served with the statement of issues from the
petitioner or plaintiff, each respondent and real party in interest shall file and serve on all other
parties a statement of issues which that party intends to raise in any brief or at any hearing or
trial.

(9 This section shall become operative on January 1, 2016.

§21167.9.

Any action brought in the superior court relating to this division may be subject to a mediation
proceeding conducted pursuant to Chapter 9.3 (commencing with Section 66030) of Division 1 of
Title 7 of the Government Code.

§ 21168. REVIEW OF DETERMINATION; FINDING OR DECISION OF PUBLIC AGENCY; LAW
GOVERNING; SCOPE

Any action or proceeding to attack, review, set aside, void or annul a determination, finding, or
decision of a public agency, made as a result of a proceeding in which by law a hearing is required
to be given, evidence is required to be taken and discretion in the determination of facts is vested in
a public agency, on the grounds of noncompliance with the provisions of this division shall be in
accordance with the provisions of Section 1094.5 of the Code of Civil Procedure.

In any such action, the court shall not exercise its independent judgment on the evidence but shall
only determine whether the act or decision is supported by substantial evidence in the light of the
whole record.

§ 21168.5. ABUSE OF DISCRETION

In any action or proceeding, other than an action or proceeding under Section 21168, to attack,
review, set aside, void or annul a determination, finding, or decision of a public agency on the
grounds of noncompliance with this division, the inquiry shall extend only to whether there was a
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prejudicial abuse of discretion. Abuse of discretion is established if the agency has not proceeded in
a manner required by law or if the determination or decision is not supported by substantial
evidence.

§21168.6. MANDATE TO PUBLIC UTILITIES COMMISSION; SUPREME COURT
JURISDICTION

In any action or proceeding under Sections 21168 or 21168.5 against the Public Utilities
Commission the writ of mandate shall lie only from the Supreme Court to such commission.
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§21168.6.7. OAKLAND SPORTS AND MIXED-USE PROJECT

(@ For purposes of this section, the following definitions apply:
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“Applicant” means a public or private entity or its affiliates that proposes the project and
its successors, heirs, and assignees.

“City of Oakland’s Bird Safety Measures” means bird safe ordinance guidelines added in
June 2013 by City of Oakland’s planning staff to the city’s standard building permit
requirements to reduce bird collisions and other negative impacts to wildlife.

“Oakland Sports and Mixed-Use Project” or “project” means the following components
of a sports center and mixed-use project located at the Howard Terminal site in the City
of Oakland, from demolition and site preparation through operation:

(A) A baseball park that will become the new home to the Oakland Athletics and
adjacent residential, retail, commercial, cultural, entertainment, or recreational uses
developed by the Oakland Athletics, and that meets all of the following:

(i)

(i)

(ii)

The baseball park receives Leadership in Energy and Environmental Design
(LEED) Gold certification for new construction within one year after
completion of the first baseball season and each new nonresidential building
receives LEED Gold certification for new construction within one year after
completion of the applicable nonresidential building. Any residential building
shall achieve sustainability standards of at least a LEED Gold level or the
comparable GreenPoint rating, including meeting sustainability standards for
access to quality transit.

The project does not result in any net additional emissions of greenhouse gases,
including greenhouse gas emissions from employee transportation, as
determined by the State Air Resources Board pursuant to Division 25.5
(commencing with Section 38500) of the Health and Safety Code. To maximize
public health, environmental, and employment benefits, the lead agency shall
require measures that will reduce the emissions of greenhouse gases in the
project area and in the neighboring communities of the baseball park. Not less
than 50 percent of the greenhouse gas emissions reductions necessary to
achieve the requirements of this clause, excluding the greenhouse gas
emissions from residential uses of the project, shall be from local, direct
greenhouse gas emissions reduction measures that give consideration to criteria
air pollutant and toxic air contaminant emissions reductions, including, but not
limited to, any of the following:

(I) Project design features or onsite reduction measures, or both design
features and onsite reduction measures.

(II) Off-site reduction measures in the neighboring communities.

The applicant may obtain offset credits for up to 50 percent of the
greenhouse gas emissions reductions necessary to achieve the requirement
of this clause. The applicant shall, to the extent feasible, place the highest
priority on the purchase of offset credits that produce emission reductions
within the City of Oakland or the boundaries of the Bay Area Air Quality
Management District. Any offset credits shall be verified by a third party
accredited by the State Air Resources Board. In no event shall offset
credits be used from a project located outside the United States.

The project has a transportation management plan or transportation demand
management program, or both, that achieves a 20-percent reduction in the
number of vehicle trips collectively by attendees, employees, visitors, and
customers as compared to operations absent the transportation management
plan or transportation demand management program, or both that plan and
program. The plan or program for the baseball park shall achieve the 20-
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(b)

percent reduction within one-year after the completion of the first baseball
season. The plan or program for the nonbaseball-park portion of the project
shall achieve the 20-percent reduction within one year after the completion of
that portion. The transportation management plan or transportation demand
program shall include a menu of options designed to reduce the number of
vehicle trips, including temporarily expanding the capacity of a public transit
line, as appropriate, to serve the baseball park events, and participation in a
transportation management association that will determine a range of services
and programs designed to meet the 20-percent reduction, including providing
incentives for transit usage and carpools, bicycle parking and support, signage,
and real-time transit information.

(vy The project is located within a priority development area identified in the
sustainable communities strategy Plan Bay Area 2040 adopted by the
Metropolitan Transportation Commission and the Association of Bay Area
Governments.

) The project is subject to a comprehensive package of community benefits
approved by the Port of Oakland or City Council of the City of Oakland, as
applicable, which may include local employment and job training programs,
local business and small business policies, public access and open space,
affordable housing, transportation infrastructure, increased frequency of public
transit, and transit accessibility and sustainable and healthy development
measures for the surrounding community.

Associated public spaces.

=

Facilities and infrastructure for ingress, egress, and use of the baseball park and
mixed-use development.

s

As a condition of approval of the project, the lead agency shall require the applicant, with
respect to any measures specific to the operation of the baseball park, to implement measures
that will meet the requirements of this division by the end of the first baseball season.

Rules 3.2220 to 3.2237, inclusive, of the California Rules of Court, as may be amended by the
Judicial Council, shall apply to any action or proceeding brought to attack, review, set aside,
void, or annul the certification or adoption of any environmental impact report for the project
that is certified pursuant to subdivision (d) or the granting of any project approvals, to require
the action or proceeding, including any potential appeals therefrom, to be resolved, to the
extent feasible, within 270 days of the filing of the certified record of proceedings with the
court. On or before September 1, 2019, the Judicial Council shall amend the California Rules of
Court, as necessary, to implement this subdivision.

The Governor may certify the project for streamlining pursuant to this section if it complies

with all of the following conditions:

(1)  The project creates high-wage, highly skilled jobs that pay prevailing wages and living
wages, provides construction jobs and permanent jobs for Californians, and helps reduce
unemployment. For purposes of this subdivision, “jobs that pay prevailing wages” means
that all construction workers employed in the execution of the project will receive at least
the general prevailing rate of per diem wages for the type of work and geographic area, as
determined by the Director of Industrial Relations pursuant to Sections 1773 and 1773.9
of the Labor Code. If the project is certified for streamlining, the project applicant shall
include this requirement in all contracts for the performance of the work.

2 (A If the project is certified pursuant to this section, contractors and subcontractors
shall pay to all construction workers employed in the execution of the project at least
the general prevailing rate of per diem wages.
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©)

®

B) Except as provided in subparagraph (C), the obligation of the contractors and
subcontractors to pay prevailing wages pursuant to subparagraph (A) may be
enforced by the Labor Commissioner through the issuance of a civil wage and
penalty assessment pursuant to Section 1741 of the Labor Code, which may be
reviewed pursuant to Section 1742 of the Labor Code within 18 months after the
completion of the project, or by an underpaid worker through an administrative
complaint or civil action. If a civil wage and penalty assessment is issued, the
contractor, subcontractor, and surety on a bond or bonds issued to secure the
payment of wages covered by the assessment shall be liable for liquidated damages
pursuant to Section 1742.1 of the Labor Code.

(©) Subparagraph (B) does not apply if all contractors and subcontractors performing
work on the project are subject to a project labor agreement that requires the
payment of prevailing wages to all construction workers employed in the execution
of the project and provides for enforcement of that obligation through an arbitration
procedure. For purposes of this subparagraph, “project labor agreement” has the
same meaning as set forth in paragraph (1) of subdivision (b) of Section 2500 of the
Public Contract Code.

The project applicant demonstrates compliance with clauses (i) to (iii), inclusive, of
subparagraph (A) of paragraph (3) of subdivision (a) and mitigation measures, to the
extent feasible, to reduce any additional greenhouse gas emissions from the project,
including greenhouse gas emissions from employee transportation.

The project applicant demonstrates compliance with the requirements of Chapter 12.8
(commencing with Section 42649) and Chapter 12.9 (commencing with Section 42649.8)
of Part 3 of Division 30, as applicable.

The project applicant has entered into a binding and enforceable agreement that all
mitigation measures required pursuant to this division and any other environmental
measures required by this section to certify the project under this chapter shall be
conditions of approval of the project, and those conditions will be fully enforceable by
the lead agency or another agency designated by the lead agency. In the case of
environmental mitigation measures and any other environmental measures required by
this section, the applicant agrees, as an ongoing obligation, that those measures will be
monitored and enforced by the lead agency for the life of the obligation.

The project applicant agrees to pay for any additional costs incurred by the courts in
hearing and deciding any case brought pursuant to this section, including payment of the
costs for the appointment of a special master if deemed appropriate by the court, in a
form and manner specified by the Judicial Council, as provided in the rules of court
adopted by the Judicial Council.

The project applicant agrees to pay the costs of preparing the record of proceedings for
the project concurrent with review and consideration of the project pursuant to this
division, in a form and manner specified by the lead agency for the project.

Project design and implementation will comply with the City of Oakland’s Bird Safety
Measures, adopted in 2013. Nighttime programming will apply best management practice
strategies to avoid and reduce potential collision hazards for migratory and resident birds,
to the extent feasible.

The project meets the requirements of clauses (iv) and (v) of subparagraph (A) of
paragraph (3) of subdivision (a).

Prior to certifying the project, the Governor shall make a determination that each of the
conditions specified in subdivision (d) has been met. These findings are not subject to
judicial review.
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(©)

The guidelines issued pursuant to Chapter 6.5 (commencing with Section 21178) apply to
the implementation of this section, to the extent those guidelines are applicable and do
not conflict with specific requirements of this section.

The draft and final environmental impact report shall include a notice in not less than 12-
point type stating the following:

THIS ENVIRONMENTAL IMPACT REPORT IS SUBJECT TO SECTION 21168.6.7
OF THE PUBLIC RESOURCES CODE, WHICH PROVIDES, AMONG OTHER
THINGS, THAT THE LEAD AGENCY NEED NOT CONSIDER CERTAIN
COMMENTS FILED AFTER THE CLOSE OF THE PUBLIC COMMENT PERIOD, IF
ANY, FOR THE DRAFT ENVIRONMENTAL IMPACT REPORT. ANY JUDICIAL
ACTION CHALLENGING THE CERTIFICATION OR ADOPTION OF THE
ENVIRONMENTAL IMPACT REPORT OR THE APPROVAL OF THE PROJECT
DESCRIBED IN SECTION 21168.6.7 OF THE PUBLIC RESOURCES CODE IS
SUBJECT TO THE PROCEDURES SET FORTH IN THAT SECTION. A COPY OF
SECTION 21168.6.7 OF THE PUBLIC RESOURCES CODE IS INCLUDED IN THE
APPENDIX TO THIS ENVIRONMENTAL IMPACT REPORT.

The draft environmental impact report and final environmental impact report shall
contain, as an appendix, the full text of this section.

Within 10 days after the release of the draft environmental impact report, the lead agency
shall conduct an informational workshop to inform the public of the key analyses and
conclusions of that document.

Within 10 days before the close of the public comment period, the lead agency shall hold
a public hearing to receive testimony on the draft environmental impact report. A
transcript of the hearing shall be included as an appendix to the final environmental
impact report.

(&)  Within five days following the close of the public comment period, a commenter on
the draft environmental impact report may submit to the lead agency a written
request for nonbinding mediation. The lead agency and applicant shall participate in
nonbinding mediation with all commenters who submitted timely comments on the
draft environmental impact report and who requested the mediation. Mediation
conducted pursuant to this paragraph shall end no later than 35 days after the close
of the public comment period.

B) A request for mediation shall identify all areas of dispute raised in the comment
submitted by the commenter that are to be mediated.

(©) The lead agency shall select one or more mediators who shall be retired judges or
recognized experts with at least five years’ experience in land use and environmental
law or science, or mediation. The applicant shall bear the costs of mediation.

() A mediation session shall be conducted on each area of dispute with the parties
requesting mediation on that area of dispute.

() The lead agency shall adopt, as a condition of approval, any measures agreed upon
by the lead agency, the applicant, and any commenter who requested mediation. A
commenter who agrees to a measure pursuant to this subparagraph shall not raise the
issue addressed by that measure as a basis for an action or proceeding challenging
the lead agency’s decision to certify or to adopt the environmental impact report or
to grant project approval.

The lead agency need not consider written comments submitted after the close of the
public comment period, unless those comments address any of the following:

(A New issues raised in the response to comments by the lead agency.
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B) New information released by the public agency subsequent to the release of the draft
environmental impact report, such as new information set forth or embodied in a
staff report, proposed permit, proposed resolution, ordinance, or similar documents.

(©) Changes made to the project after the close of the public comment period.

() Proposed conditions for approval, mitigation measures, or proposed findings
required by Section 21081 or a proposed reporting and monitoring program required
by paragraph (1) of subdivision (a) of Section 21081.6, if the lead agency releases
those documents subsequent to the release of the draft environmental impact report.

() New information that was not reasonably known and could not have been
reasonably known during the public comment period.

The lead agency shall file the notice required by subdivision (a) of Section 21152 within
five days after the last initial project approval.

The lead agency shall prepare and certify the record of the proceedings in accordance
with this subdivision and in accordance with Rule 3.1365 of the California Rules of
Court. The applicant shall pay the lead agency for all costs of preparing and certifying the
record of proceedings.

No later than three business days following the date of the release of the draft
environmental impact report, the lead agency shall make available to the public in a
readily accessible electronic format the draft environmental impact report and all other
documents submitted to or relied on by the lead agency in the preparation of the draft
environmental impact report. A document prepared by the lead agency or submitted by
the applicant after the date of the release of the draft environmental impact report that is a
part of the record of the proceedings shall be made available to the public in a readily
accessible electronic format within five business days after the document is prepared or
received by the lead agency.

Notwithstanding paragraph (2), documents submitted to or relied on by the lead agency
that were not prepared specifically for the project and are copyright protected are not
required to be made readily accessible in an electronic format. For those copyright
protected documents, the lead agency shall make an index of the documents available in
an electronic format no later than the date of the release of the draft environmental impact
report, or within five business days if the document is received or relied on by the lead
agency after the release of the draft environmental impact report. The index shall specify
the libraries or lead agency offices in which hardcopies of the copyrighted materials are
available for public review.

The lead agency shall encourage written comments on the project to be submitted in a
readily accessible electronic format, and shall make any such comments available to the
public in a readily accessible electronic format within five days of their receipt.

Within seven business days after the receipt of any comment that is not in an electronic
format, the lead agency shall convert that comment into a readily accessible electronic
format and make it available to the public in that format.

The lead agency shall indicate in the record of the proceedings comments received that
were not considered by the lead agency pursuant to paragraph (6) of subdivision (f) and
need not include the content of the comments as a part of the record.

Within five days after the filing of the notice required by subdivision (a) of Section
21152, the lead agency shall certify the record of the proceedings for the approval or
determination and shall provide an electronic copy of the record to a party that has
submitted a written request for a copy. The lead agency may charge and collect a
reasonable fee from a party requesting a copy of the record for the electronic copy, which
shall not exceed the reasonable cost of reproducing that copy.
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(10)

Within 10 days after being served with a complaint or a petition for a writ of mandate, the
lead agency shall lodge a copy of the certified record of proceedings with the superior
court.

Any dispute over the content of the record of the proceedings shall be resolved by the
superior court. Unless the superior court directs otherwise, a party disputing the content
of the record shall file a motion to augment the record at the time it files its initial brief.

The contents of the record of proceedings shall be as set forth in subdivision (e) of
Section 21167.6.

§21168.6.8. SPORTS AND ENTERTAINMENT PROJECT
(@ For the purposes of this section, the following definitions apply:

@

@

@)

“Applicant” means a private or public entity or its affiliates that proposes to implement
and operate all or any portion of the project and its successors, heirs, and assignees.

“Arena” means an 18,000 to 20,000 seat arena built as part of the project for National
Basketball Association (NBA) basketball games and other spectator events.

“Project” means a project located within the project area consisting of the arena plus
practice and athletic training facility, and related parking and access, infrastructure
construction or relocation, and landscaping, up to approximately 75,000 square feet of
associated office space, up to approximately 30,000 square feet of sports medicine clinic
space, up to approximately 70,000 square feet of ancillary retail, restaurant, community
space, and similar uses, and a hotel, provided that the project meets all of the following:

(A Receives Leadership in Energy and Environmental Design (LEED) gold
certification for new construction within one year of the completion of the first NBA
season.

®) () Requires a transportation demand management program that, upon full
implementation, will achieve and maintain a 15-percent reduction in the
number of vehicle trips, collectively, by attendees, employees, visitors, and
customers as compared to operations absent the transportation demand
management program.

(i) To accelerate and maximize vehicle trip reduction, each measure in the
transportation demand management program shall be implemented as soon as
feasible, so that no less than a 7.5-percent reduction in vehicle trips is achieved
and maintained by the end of the first NBA season during which an NBA team
has played at the arena.

i) A 15-percent reduction in vehicle trips shall be achieved and maintained as
soon as feasible, but not later than January 1, 2030. The applicant shall verify
achievement to the lead agency and the Office of Planning and Research.

(v) If the applicant fails to verify achievement of the reduction required by clause
(iii), the lead agency shall impose additional feasible measures to reduce
vehicle trips by 17 percent, or, if there is a rail transit line with a stop within
one-quarter mile of the arena, 20 percent, by January 1, 2035.

(©) Islocated on an infill site.

©) Is consistent with the general use designation, density, building intensity, and
applicable policies specified for the project area in either a sustainable communities
strategy or an alternative planning strategy for which the State Air Resources Board,
pursuant to subparagraph (H) of paragraph (2) of subdivision (b) of Section 65080
of the Government Code, has accepted a metropolitan planning organization’s
determination that the sustainable communities strategy or the alternative planning
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strategy would, if implemented, achieve the greenhouse gas emission reduction
targets.

“Project approval” means any action, activity, ordinance, resolution, agreement,
approval, determination, finding, or decision taken, adopted, or approved by the lead
agency required to allow the applicant to commence the construction of the project, as
determined by the lead agency.

“Project area” means real property in the City of Inglewood consisting of approximately
35 acres, including without limitation areas generally described as follows:

(A)  Assessor identification numbers 4032-001-005, 4032-001-006, 4032-001-033, 4032-
001-035, 4032-001-039, 4032-001-048, 4032-001-049, 4032-001-900 to 4032-001-
913, inclusive, 4032-002-913 to 4032-002-917, inclusive, 4032-003-912, 4032-003-
914, 4032-003-915, 4032-004-913, 4032-004-914, 4032-007-035, 4032-007-900 to
4032-007-905, inclusive, 4032-008-001, 4032-008-002, 4032-008-006, 4032-008-
034, 4032-008-035, 4032-008-900 to 4032-008-905, inclusive, 4032-008-907, 4032-
008-908, 4034-004-026, 4034-004-900 to 4034-004-913, inclusive, and 4034-005-
900 to 4034-005-912, inclusive.

®) West 101st Street from its intersection with South Prairie Avenue westerly to a line
approximately 488 feet west of the western b